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From: Mahdavi, Sarvy

To: McKaughan, Colleen

Subject: FW: NGS

Date: Monday, August 12, 2013 12:26:07 PM
Attachments: #0706 TWG Joint News Release.docx

#0707 TWG Fact Sheet.docx
#0708 TWG CAP-SRP Joint News Release.docx

Hi Colleen, so sorry for the delay in getting this to Air Planning, but I’'m just now returning from 4
months of Leave.
Pls see email below sent a couple weeks ago re: NGS.

Thanks! Hope you're well.

Sarvy Mahdavi

Aguatic Resources and Environmental Review
of the CA High Speed Rail Project

U.S. Environmental Protection Agency
Southern California Field Office

(213) 244-1830

From: Anne Minard [mailto:anne.minard@gmail.com]
Sent: Tuesday, July 30, 2013 1:50 PM

To: Mahdavi, Sarvy

Subject: Fwd: NGS

Dear Sarvy Mahdavi,

My name is Anne Minard, and I'm working on a story for Indian Country Today
about the new proposal to reduce emissions at the Navajo Generating Station. I've
included the press releases below.

I'm wondering how this proposal fits into the EPA's rulemaking process (and
timeline). Would you be the person to address that? If so, great - just feel free to
respond by email or let me know a couple of best times and a number, and I'll be
happy to call. If not, | hope you'll direct me toward the appropriate spokesperson?
Thank you,

Anne Minard

Anne Minard
(928) 607-6952 cell
anneminard.com

---------- Forwarded message ----------

From: George Hardeen <georgehardeen@yahoo.com>

Date: Fri, Jul 26, 2013 at 9:42 AM

Subject: Historic Agreement Reached to Significantly Reduce Emissions from NGS, Provide
Greater Certainty for Arizona Water, Power Customers

To: "kpolisse@ictmn.com” <kpolisse@ictmn.com>, "anne.minard@gmail.com"
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Contacts:  Bob Barrett, CAWCD 623-869-2135, Vickie Patton, EDF 720-837-6239, Linus Everling, GRIC 520-562-9763, Stephen Etsitty, Navajo Nation 505-870-6595, Patty Garcia-Likens, SRP 602-236-2500, 
Jessica Kershaw, DOI 202-208-6416, John Nielsen, Western Resource Advocates 303-885-8099


              


Historic Agreement Reached to Significantly Reduce Emissions from Navajo Generating Station and Provide Greater Certainty for Arizona Water and Power Customers


Interior Department commits to reduce carbon dioxide emissions and study opportunities to transition the Federal Share of NGS over time 





	A Technical Work Group (TWG), established to identify emission reduction alternatives for the Navajo Generating Station, has reached agreement on a proposal that will achieve even greater nitrogen oxide (NOx) emission reductions than a proposal from the Environmental Protection Agency.  The proposal will allow the continued operation of NGS, and includes commitments by the U.S. Department of Interior to reduce carbon dioxide emissions and study opportunities to transition the Federal share of NGS over time.


	The TWG consists of representatives from the Central Arizona Water Conservation District, the Environmental Defense Fund, the Gila River Indian Community, the Navajo Nation, Salt River Project (on behalf of itself and the other NGS owners), the U.S. Department of the Interior, and Western Resource Advocates.


	The EPA issued a Best Available Retrofit Technology (BART) proposal for Navajo Generating Station in February of this year.  EPA’s proposal would require the NGS owners to install Selective Catalytic Reduction (SCR) technology on all three units by 2018.  However, EPA also proposed an alternative that acknowledges the owners’ voluntary early installation of low-NOx burners at NGS in exchange for an extended schedule requiring installation of SCR on one unit per year between 2021 and 2023.  


	In recognition of the importance of NGS and the unique circumstances surrounding the plant, EPA also invited the submittal of alternative proposals that would achieve the same or greater emissions reductions as EPA’s proposal.  In response to EPA’s invitation, the TWG worked to address the concerns of many diverse parties with an interest in the future of the plant in a manner that reflects both current and future economic and environmental considerations and developed a “better-than-BART” alternative that achieves overall greater emission reductions.  The TWG proposal will be submitted to EPA for review and issuance as a supplemental proposal.  EPA's process includes numerous opportunities for public comment. 


	Under the terms of the TWG agreement announced today, one 750 MW unit at the power plant would be shut down by January 1, 2020 and SCR would be installed on the remaining units by 2030 – if the Los Angeles Department of Water & Power (LADWP) and NV Energy exit NGS as expected by 2019, and if the Navajo Nation chooses not to exercise an option to purchase a portion of the plant’s ownership shares.  Together, LADWP and NV Energy own the equivalent of almost exactly one unit at NGS.


	If the ownership situation plays out differently, today’s agreement would require NOx reductions equivalent to the shutdown of one unit between 2020 and 2030.  The owners would have to submit annual plans to EPA beginning in 2020 through the end of 2044 describing the measures to be implemented to achieve greater emission reductions than EPA’s proposed rule through a combination of retirement in capacity or curtailment in utilization at the plant and new emission controls.


	Under both scenarios, the current NGS owners are committed to cease operation of all conventional coal-fired generation at NGS no later than Dec. 22, 2044.


 	“Given the challenges associated with the timelines specified in the proposed rule, the development of an alternative proposal was essential”, said Mike Hummel, chief power system executive at SRP.  “The TWG proposal provides a path for the future operation of NGS that incorporates potential ownership changes and provides a much needed extension to the schedule for installing SCR at NGS.  As such, SRP strongly believes that the TWG proposal is the best path forward for its customers and for the state of Arizona.”


	The TWG agreement also includes a commitment by the non-Federal NGS owners to establish a $5 million Local Benefit Fund for community improvement projects within 100 miles of NGS or the Kayenta Mine, the plant’s coal supplier.


	“NGS and Kayenta Mine provide over 1,000 private sector jobs and support thousands of public sector jobs in the Navajo Nation government,” said Ben Shelly, President of the Navajo Nation.  “Therefore, maintaining all units of NGS at maximum efficiency for as long as possible and complying with USEPA's regional haze regulations are the Nation’s goals.  NGS is important to the Navajo Nation because current and future payments generated by NGS directly benefit the Nation, and will assist with a long-term transition to a diverse energy portfolio.  The Nation has never accepted the prospect of shutting down one unit at NGS, however, in response to the current USEPA proposed rule, this Reasonable Progress Alternative is a reasonable compromise by all parties.  While this compromise may negatively impact the Nation’s overall economy, it is better than the potential for a complete shutdown of NGS in 2019, or before the end of the 25-year lease extension period in 2044.  The Nation will continue to consult with U.S. EPA on the proposed rule before USEPA makes its final decision.”


	The agreement also includes a variety of commitments from the Interior Department that are separate from the “better than BART” alternative.  These include promoting development of clean energy, with an emphasis on Indian Tribes affected by NGS, conducting studies to identify options for replacing the federal share of energy from NGS with low-carbon dioxide emitting energy, and a commitment to reduce the CO2 associated with the energy used to pump Central Arizona Project water by 3 percent annually for a total of 11.3 million metric tons (approximately 12.5 million U.S. tons) to be achieved no later than December 31, 2035.  Interior’s commitment will be administered through an innovative credit-based CO2 tracking and accounting program that assures the reductions are accurately measured and genuine.  The Interior Department’s clean energy commitment includes facilitating energy projects and other energy related initiatives associated with 26,975,000 MWh from zero-carbon to low-carbon emitting energy sources.


	“This plan provides a roadmap to cleaner air, climate progress and a stronger clean energy economy,” said Vickie Patton General Counsel at Environmental Defense Fund.  “We had to work through some difficult issues but together we were able to develop an approach that provides for cleaner air at the Grand Canyon and surrounding communities, that begins a cost-effective clean energy transition at the Navajo Generating Station, and that provides for crucial clean energy economic development for the Navajo Nation, Hopi Tribe and Gila River Indian Community.”  


	John Nielsen, Energy Program Director for Western Resource Advocates, said "Reaching this Agreement was a challenging, but rewarding, process.  The Agreement balances complex and diverse issues and interests.  The environmental benefits of this Agreement are significant, and the progress toward addressing climate change is of utmost importance."


	The agreement also includes a commitment by the United States to take actions that would mitigate the effects of the BART proceeding and other developments on the rising costs of CAP water for Arizona Indian tribes with CAP water contracts, in addition to providing at least $100 million in new funding for CAP water costs of Arizona tribes beginning in 2020 without requiring additional congressional authorization.


	“The fate of NGS is of critical importance to Central Arizona Project,” said CAP Board President Pam Pickard.  “More than 90 percent of the power we use to deliver Colorado River water to central and southern Arizona comes from the Navajo plant.  The TWG proposal preserves the viability of NGS and thus provides certainty that CAP can continue to provide reliable and affordable water supplies to our customers for many years.”	


	The agreement also includes significant commitments by the United States to further new renewable, low-emission power projects to benefit Arizona tribes.  The United States has also agreed to meet with all Arizona tribes with CAP contracts at least once a year in the future to collectively and individually address future ways to keep CAP water costs down.  


	“As the single largest user of CAP water in the State, our Community has had a very significant concern from the outset that the EPA might require such costly controls for emissions at NGS that our water would simply have become unaffordable to us, particularly if NGS would have had to close as a result of the EPA’s actions,” said Governor Gregory Mendoza of the Gila River Indian Community.  “While much will still need to be done to ensure our water remains affordable for future generations of our people and all other CAP tribes in the State, through this agreement the United States has begun a major effort to mitigate the effects of rising CAP water costs for the Community and all other Arizona CAP tribes.  We look forward to working with the United States to ensure that today’s agreement is just the starting point for this effort.”


	NGS is a 2250 megawatt coal-fired power plant located just outside of Page on the Navajo Reservation. The plant is operated by SRP.  The other participants in NGS include the U.S. Bureau of Reclamation, Arizona Public Service Co., Los Angeles Department of Water and Power, Tucson Electric Power Co. and NV Energy.  
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Background


· The Navajo Generating Station (NGS) consists of three coal-fired units rated at a total output of 2,250 net megawatts (MW).  The plant is located on the Navajo Nation.  Six participants have an interest in NGS, as shown below.  SRP is the plant’s operating agent.
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· On February 5, 2013, the U.S. Environmental Protection Agency (EPA) issued a proposed Best Available Retrofit Technology (BART) rule for NGS under the Clean Air Act.  The purpose of the BART rule is to improve visibility at eight national parks and three wilderness areas located in the vicinity of NGS including the Grand Canyon National Park. 


· EPA’s proposal would require an emission control technology called Selective Catalytic Reduction (SCR) to be installed and operational on all three NGS units by 2018. EPA also proposed an alternative that would give the NGS owners credit for early installation of low-NOx burners at NGS, and allow SCR to be installed on one unit per year between 2021 and 2023.


· In 2010, SRP estimated the cost of SCR on all three units to be $544 million.  If baghouses are also required, SRP estimated the total cost of the additional emission controls at NGS could top $1.1 billion.  SRP is currently working to update the cost estimates.


· In recognition of the importance of NGS and the unique circumstances surrounding the plant, EPA invited the submittal of alternative proposals that would achieve the same or greater benefits. 


· In response, a Technical Work Group consisting of a group of stakeholders with different viewpoints was assembled to develop a supplemental proposal for submittal to EPA.   Prior to the Technical Work Group, SRP convened an extensive stakeholder process that spanned from 2010 to 2011.   


· The Technical Work Group includes the Central Arizona Water Conservation District, the Environmental Defense Fund, the Gila River Indian Community, the Navajo Nation, SRP, the U.S. Department of the Interior, and the Western Resource Advocates.


Elements of NGS Agreement 


· The Technical Work Group has reached a historic agreement that includes the following elements:


A proposed “Reasonable Progress Alternative to BART” described further below, submitted to EPA for its consideration to issue as the final BART rule. The Reasonable Progress Alternative to BART proposed by the Technical Work Group includes two alternatives that both achieve even greater nitrogen oxide (NOx) emission reductions than EPA’s Proposed BART Rule. 


Alternative A 


· Requires the NGS participants to cease coal generation on one unit or substantially reduce generation by January 1, 2020, depending on which ownership changes occur.


· This alternative also requires the NGS participants to achieve the same amount of NOx emissions reductions as provided for under EPA’s BART proposal, while meeting a 30-day rolling average NOx emission rate limit of 0.07 lb/MMBtu on two units at NGS after installing SCR or an equivalent technology no later than December 31, 2030. 


Alternative B


· If the conditions for Alternative A are not met, Alternative B requires a reduction of NOx emissions equivalent to the shutdown of one Unit from 2020 to 2030.


· This alternative also requires the submittal of annual Implementation Plans describing the operating scenarios to be used to achieve greater NOx emission reductions than EPA’s Proposed BART Rule as described below.  


Under either Alternative A or B, to ensure that the proposed alternative meets the “better than BART” criteria, the NGS Participants agree to maintain emissions below the total 2009-2044 NOx emissions cap delineated under EPA’s BART proposal.  


The 2009-2044 NOx cap is calculated based on an annual emission rate of 0.055 lb/MMBtu for SCR, which is the emission rate assumed by EPA in its proposed rule.  Therefore, Alternative A and B meet the “better than BART” criteria by providing greater emission reductions than EPA’s proposed rule.  












Summary of Navajo Generating Station Agreement





· 
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Additional Elements of NGS Agreement 


· Consistent with the President’s plan to reduce carbon dioxide (CO2) emissions, a commitment by the  Interior Department to reduce the CO2 associated with the energy used to pump Central Arizona Project water by 3 percent annually for a total of 11.3 million metric tons to be achieved at NGS or through qualifying low emitting clean energy projects no later than December 31, 2035.  Interior’s commitment will be administered through an innovative credit-based CO2 tracking and accounting program that assures the reductions are accurately measured and genuine.


· In furtherance of the President’s “Blueprint for a Secure Energy Future” and to advance clean energy economic development that benefits the Indian tribes affected by NGS, the Interior Department will facilitate the development of Clean Energy Projects at a pace and scope to achieve 80% Clean Energy by 2035 for the U.S. share in NGS by securing approximately 26,975,000 MWh of Clean Energy Projects. The Interior Department will identify, prioritize and further low-emitting energy projects to benefit affected tribes, such as a 33 MW solar facility proposed by the Gila River Indian Community and local, community-based and large scale renewable energy projects within the Navajo Nation and the Hopi Tribe.


· A commitment by the Interior Department to carry out the National Renewable Energy Laboratory (NREL) Phase 2 Study to analyze options for the future of NGS consistent with the goals of the Joint Statement issued by EPA, Interior, and the U.S. Department of Energy on January 4, 2013, including identifying options for replacing the federal share of energy from NGS with low-emitting energy resources. 


· A $5 million Local Benefit Fund for community improvement projects within 100 miles of NGS or the Kayenta Mine (which supplies coal to NGS).  Such projects could include coal or wood stove changeouts, local and community-based renewable energy projects, a partnership with the Navajo Tribal Utility Authority (NTUA) to address electric or water distribution and other infrastructure needs near the plant and mine, or other projects that benefit families and communities in the vicinity of NGS and the Kayenta Mine and that are developed with input from the affected communities. 


· An agreement that SRP will work with the Navajo Nation to advocate to EPA for “Treatment as a State” (TAS) status under the Clean Air Act.


· A commitment by the Interior Department to work with affected Indian tribes in the coming years to address concerns about the impacts of the proposed changes to NGS over time resulting from this BART proceeding and other developments, including, among other things, making available $10 million per year for 10 years, beginning in 2020, from the Reclamation Water Settlements Fund to mitigate impacts to the Lower Colorado River Basin Development Fund. 


· A commitment by the current owners of NGS to cease their operation of conventional coal-fired generation at NGS no later than December 22, 2044 (the Navajo Nation can continue after 2044 at its election).





Next Steps


· The NGS Agreement was submitted to the EPA on July 26, 2013. 


· EPA will review and determine whether the Reasonable Progress Alternative to BART proposed by the Technical Work Group is an acceptable “better than BART” alternative.  


· If EPA determines that the Reasonable Progress Alternative to BART proposed by the Technical Work Group is an acceptable “better than BART” alternative, EPA will issue a supplemental proposal that provides public notice and requests public comment on the Technical Work Group BART Proposal. The deadline for public comments is currently October 4, 2013.


· [image: ]EPA will provide public notice and consider public input in issuing a final BART rule.  
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News Release:  July 26, 2013


Contacts:  Patty Garcia-Likens, SRP 602 236-2500, Bob Barrett, CAP 623 869-2135


              


EPA Receives Stakeholder Proposal to Significantly Reduce Emissions at Navajo Generating Station and Provide Greater Certainty for Arizona Water and Power Customers


	Today, a stakeholder group established to identify emission reduction alternatives for the Navajo Generating Station (NGS) will deliver to the U.S. Environmental Protection Agency (EPA) a proposal that will protect Arizona interests and allow continued operation of NGS while achieving even greater nitrogen oxide (NOx) emission reductions than a proposal from the EPA.


	“Importantly,” said Central Arizona Project (CAP) General Manager David Modeer, “this proposal, if accepted, delays and mitigates the substantial costs that CAP customers would see if NGS closes and CAP is forced to use other, more expensive energy sources. It also preserves CAP’s ability to fund Arizona’s repayment obligation to the federal government for construction of the CAP system through the sale of surplus NGS power.”


	On February 5, 2013, the EPA issued a proposed Best Available Retrofit Technology (BART) rule for NGS to reduce emissions of nitrogen oxides (NOx) from the power plant. The EPA’s proposal would require the NGS owners to install Selective Catalytic Reduction (SCR) technology on all three units at NGS by 2018.  However, EPA also proposed an alternative that acknowledges the voluntary early installation of low-NOx burners at NGS, in exchange for an extended schedule requiring installation of SCR on one unit per year between 2021 and 2023.  


	Salt River Project has estimated the cost of SCR would be approximately $544 million. This cost could exceed $1.1 billion if additional equipment is also required at the plant to remove the air-borne particulates created by the SCR process.


	Under the terms of the proposed "Better than BART" alternative to be delivered to EPA today, one 750 MW unit at the power plant would be shut down by January 1, 2020, and the implementation of SCR on the remaining units would be delayed until 2030 – if Los Angeles Department of Water & Power (LADWP) and NV Energy exit NGS as expected by 2019, and if the Navajo Nation chooses not to exercise an option to purchase a portion of the plant’s ownership shares.  Together, LADWP and NV Energy own the equivalent of almost exactly one unit at NGS.


	If the ownership situation plays out differently, the Technical Working Group (TWG) proposal requires nitrogen oxide emission reductions equivalent to the shutdown of one unit between 2020 and 2030.  The owners would have to submit annual plans beginning in 2020 through the end of the lease describing the operating scenarios to be used to achieve greater emission reductions than EPA’s proposed rule. 


	Under both scenarios, the owners also commit to cease operation of conventional coal-fired generation at NGS no later than December 22, 2044.


	The TWG stakeholder group includes representatives from SRP (on behalf of itself and the other NGS owners), the Central Arizona Water Conservation District, the Environmental Defense Fund, the Navajo Nation, the Gila River Indian Community, the U.S. Department of the Interior and Western Resource Advocates.





The TWG proposal will be submitted to EPA for review and issuance as a supplemental 





proposal.  EPA's process includes numerous opportunities for public comment.


	The proposed BART alternative presented to EPA integrates the concerns of many diverse parties with an interest in the future of NGS in a manner that reflects both current and future economic and environmental considerations at the plant.  It also addresses the expected exit of the Los Angeles Department of Water & Power (LADWP) and NV Energy from NGS by 2019.


	The agreement goes beyond the specifics of NOx emissions control measures to include a number of other provisions that will address the concerns of Indian tribes, local communities and other NGS stakeholders.


	The U.S. Department of Interior made several commitments that are separate from the “better than BART” alternative.  These commitments include reducing or offsetting carbon emissions from Interior’s share of NGS, pursuing the development of low-emission power projects to benefit Arizona tribes, and mitigating the effects of the BART rule and other developments on the rising costs of CAP water.  Although Interior’s commitments were critical to reaching an agreement that was acceptable to all TWG parties, they do not impose additional requirements or costs on the NGS owners or CAP. 


	“Given the challenges associated with the timelines specified in the proposed rule, the development of an alternative proposal was essential,” said Mike Hummel, chief power system executive at SRP.  “The TWG proposal provides a path for the future operation of NGS that incorporates potential ownership changes and provides a much needed extension to the schedule for installing SCR at NGS.  As such, SRP strongly believes that the TWG proposal is the best path forward for its customers and for the state of Arizona.”


	“The fate of NGS is of critical importance to Central Arizona Project,” said CAP Board President Pam Pickard.  “More than 90 percent of the power we use to deliver Colorado River water to central and southern Arizona comes from the Navajo plant.  This BART proposal preserves the viability of NGS and thus provides certainty that CAP can continue to provide reliable and affordable water supplies to our customers for many years.”	


	Located just outside Page on the Navajo Reservation, NGS is one of the largest and most important sources of reliable electricity in the Southwest.  Completed in the late 1970s, NGS supplies power to customers in Arizona and the southwest region and also supplies most of the energy used to pump water through the Central Arizona Project.  	


	NGS and the associated Kayenta coal mine provide substantial economic benefits to the Navajo Nation and the Hopi Tribe and are a significant economic engine for the state of Arizona.  NGS directly employs about 520 people, more than 85 percent of whom are Navajo.  The Kayenta Mine, the plant’s coal supplier, has more than 400 employees, more than 90 percent of whom are also Native American. 


	NGS is operated by SRP.  Other participants in NGS include the U.S. Bureau of Reclamation, Arizona Public Service Co., LADWP, Tucson Electric Power Co. and NV Energy.


	Additional information may be found at www.NGSPower.com
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Ken, Anne

This news broke today. For additional information or quotes, please give Patty
Garcia-Likens a call at 602-236-2588.

Thanks.

George

Patty Garcia — Likens

SRP Media Relations

602.236.2588 - Office

480.278.4576 - Cell

602.236.2500 — Media Relations Hotline (24/7)

EPA Receives Stakeholder Proposal to Significantly Reduce
Emissions
at NGS and Provide Greater Certainty for Arizona Water and Power
Customers

Today, a stakeholder group established to identify emission reduction
alternatives for the Navajo Generating Station (NGS) will deliver to the U.S.
Environmental Protection Agency (EPA) a proposal that will protect Arizona interests
and allow continued operation of NGS while achieving even greater nitrogen oxide
(NOx) emission reductions than a proposal from the EPA.

“Importantly,” said Central Arizona Project (CAP) General Manager David
Modeer, “this proposal, if accepted, delays and mitigates the substantial costs that
CAP customers would see if NGS closes and CAP is forced to use other, more
expensive energy sources. It also preserves CAP’s ability to fund Arizona’s
repayment obligation to the federal government for construction of the CAP system
through the sale of surplus NGS power.”

On February 5, 2013, the EPA issued a proposed Best Available Retrofit

Technology (BART) rule for NGS to reduce emissions of nitrogen oxides (NOx) from
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the power plant. The EPA’s proposal would require the NGS owners to install
Selective Catalytic Reduction (SCR) technology on all three units at NGS by 2018.
However, EPA also proposed an alternative that acknowledges the voluntary early
installation of low-NOx burners at NGS, in exchange for an extended schedule
requiring installation of SCR on one unit per year between 2021 and 2023.

Salt River Project has estimated the cost of SCR would be approximately
$544 million. This cost could exceed $1.1 billion if additional equipment is also
required at the plant to remove the air-borne particulates created by the SCR
process.

Under the terms of the proposed "Better than BART" alternative to be
delivered to EPA today, one 750 MW unit at the power plant would be shut down by
January 1, 2020, and the implementation of SCR on the remaining units would be
delayed until 2030 — if Los Angeles Department of Water & Power (LADWP) and NV
Energy exit NGS as expected by 2019, and if the Navajo Nation chooses not to
exercise an option to purchase a portion of the plant's ownership shares. Together,
LADWP and NV Energy own the equivalent of almost exactly one unit at NGS.

If the ownership situation plays out differently, the Technical Working Group
(TWG) proposal requires nitrogen oxide emission reductions equivalent to the
shutdown of one unit between 2020 and 2030. The owners would have to submit
annual plans beginning in 2020 through the end of the lease describing the operating
scenarios to be used to achieve greater emission reductions than EPA’s proposed
rule.

Under both scenarios, the owners also commit to cease operation of
conventional coal-fired generation at NGS no later than December 22, 2044.

The TWG stakeholder group includes representatives from SRP (on behalf of
itself and the other NGS owners), the Central Arizona Water Conservation District,
the Environmental Defense Fund, the Navajo Nation, the Gila River Indian

Community, the U.S. Department of the Interior and Western Resource Advocates.





The TWG proposal will be submitted to EPA for review and issuance as a
supplemental

proposal. EPA's process includes numerous opportunities for public comment.
The proposed BART alternative presented to EPA integrates the concerns of

many diverse parties with an interest in the future of NGS in a manner that reflects

both current and future economic and environmental considerations at the plant. It
also addresses the expected exit of the Los Angeles Department of Water & Power
(LADWP) and NV Energy from NGS by 2019.

The agreement goes beyond the specifics of NOx emissions control measures
to include a number of other provisions that will address the concerns of Indian
tribes, local communities and other NGS stakeholders.

The U.S. Department of Interior made several commitments that are separate
from the “better than BART” alternative. These commitments include reducing or
offsetting carbon emissions from Interior’s share of NGS, pursuing the development
of low-emission power projects to benefit Arizona tribes, and mitigating the effects of
the BART rule and other developments on the rising costs of CAP water. Although
Interior's commitments were critical to reaching an agreement that was acceptable to
all TWG parties, they do not impose additional requirements or costs on the NGS
owners or CAP.

“Given the challenges associated with the timelines specified in the proposed
rule, the development of an alternative proposal was essential,” said Mike Hummel,
chief power system executive at SRP. “The TWG proposal provides a path for the
future operation of NGS that incorporates potential ownership changes and provides
a much needed extension to the schedule for installing SCR at NGS. As such, SRP
strongly believes that the TWG proposal is the best path forward for its customers
and for the state of Arizona.”

“The fate of NGS is of critical importance to Central Arizona Project,” said

CAP Board President Pam Pickard. “More than 90 percent of the power we use to





deliver Colorado River water to central and southern Arizona comes from the Navajo
plant. This BART proposal preserves the viability of NGS and thus provides certainty
that CAP can continue to provide reliable and affordable water supplies to our
customers for many years.”

Located just outside Page on the Navajo Reservation, NGS is one of the
largest and most important sources of reliable electricity in the Southwest.
Completed in the late 1970s, NGS supplies power to customers in Arizona and the
southwest region and also supplies most of the energy used to pump water through
the Central Arizona Project.

NGS and the associated Kayenta coal mine provide substantial economic
benefits to the Navajo Nation and the Hopi Tribe and are a significant economic
engine for the state of Arizona. NGS directly employs about 520 people, more than
85 percent of whom are Navajo. The Kayenta Mine, the plant’s coal supplier, has
more than 400 employees, more than 90 percent of whom are also Native American.

NGS is operated by SRP. Other participants in NGS include the U.S. Bureau
of Reclamation, Arizona Public Service Co., LADWP, Tucson Electric Power Co. and
NV Energy.

Additional information may be found at www.NGSPower.com
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From: Wilder, Ceciley

To: Lee. Anita; McKaughan, Colleen
Subject: FW: Red Folder AX-13-000-9595
Date: Tuesday, September 03, 2013 3:16:54 PM
Attachments: Ax-13-000-9595 Control Slip.pdf

AX-13-000-9595.pdf

From: Kwok, Frances

Sent: Tuesday, September 03, 2013 3:16 PM
To: Wilder, Ceciley

Cc: Gaudario, Abigail

Subject: Red Folder AX-13-000-9595

Ceciley,

ORA received the attached AX-13-000-9595. The subject is Support for the Technical
Working Group Reasonable Progress to Best Available Retrofit Technology proposal, to
reduce nitrogen oxide emissions at Navajo Generating Station. The due date is September
17, 2013.

Thanks,

Frances Kwok,

Office of the Regional Administrator
U.S. E.P.A. Region 9

75 Hawthorne Street

San Francisco, CA 94105

(415) 947-4232

kwok.frances@epa.gov
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Control Number: AX-13-000-9595
Printing Date: September 03, 2013 05:58:51

Correspondence Management System

Citizen Information

Citizen/Originator:

Hudson, John I.

Organization: Arizona Power Authority

Address: 1810 West Adams Street, Phoenix, AZ 85007

Constituent: N/A

Committee: N/A Sub-Committee: N/A

Control Information

Control Number:  AX-13-000-9595 Alternate Number:  N/A

Status: Pending Closed Date: N/A

Due Date: Sep 17, 2013 # of Extensions: 0

Letter Date: Aug 26, 2013 Received Date: Aug 30, 2013

Addressee: AD-Administrator Addressee Org: EPA

Contact Type: LTR (Letter) Priority Code: Normal

Signature: DX-Direct Reply Signature Date: N/A

File Code: 404-141-02-01_141_b Controlled and Major Corr. Record copy of the offices of Division
Directors and other personnel.

Subject: Daily Reading File- Support for the Technical Working Group Reasonable Progress to Best

Instructions:
Instruction Note:
General Notes:
CC:

Available Retrofit Technology proposal, to reduce nitrogen oxide emissions at Navajo
Generating Station

DX-Respond directly to this citizen's questions, statements, or concerns

N/A

N/A

AO-IO-DA-ORO - Office of Regional Operations

OAR - Office of Air and Radiation -- Immediate Office

OEAEE - Office of External Affairs and Environmental Education

OP - Office of Policy

ORD - Office of Research and Development -- Immediate Office

Lead Information

Lead Author:

Lead Assighments:

N/A

Assigner Office Assignee Assigned Date |Due Date Complete Date
Ken Labbe OEX R9 Sep 3, 2013 Sep 17, 2013 N/A
Instruction:
DX-Respond directly to this citizen's questions, statements, or concerns

Supporting Information

Supporting Author:

N/A

Supporting Assignments:

Assigner

Office

Assigned Date

Assighee

No Record Found.

Page 1 of 2








“@ s Correspondence Management System CMS

LS ¢ Control Number: AX-13-000-9595
g gt Printing Date: September 03, 2013 05:58:51
History
Action By Office Action Date
Ken Labbe OEX Assign R9 as lead office Sep 3, 2013
Comments
Commentator Comment Date

No Record Found.

Page 2 of 2
















The Honorable Gina McCarthy
August 26, 2013
Page 2

Project (on behalf of itself and the other NGS owners), the U.S. Department of the Interior, and
Western Resource Advocates. This group was established specifically to identify emission
reduction alternatives for the Navajo Generating Station, and to represent the interest of the
people most affected by the NGS. Their proposal meets the environmental and economic needs
of our community, and provides safeguards and alternatives that allow for conditional flexibility

while still producing emission reduction levels exceeding the EPA proposal.

We recognize that the EPA was not required to accept additional proposals for the NGS BART
rule and did so after recognizing the complexity of this matter. It is our hope that you see that the
TWG proposal provides a measured yet effective response to reducing nitrogen oxide emissions

while protecting the current and future interests for the people of Arizona.

We appreciate your time and your service.

Sincerely,

| Cﬁaﬁfm{n/ﬁﬁn I/

Lieutenant General
U.S. Marine Corps (Retired)

8/26/2013

G:\Documents\600 Serics\A650#11 [\APA Letter to the EPA 08-26-13.docx
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From: McKaughan, Colleen

To: Keating, Martha; Lorang, Phil; Hawes, Todd; Marks, Matthew

Cc: Lee, Anita

Subject: FW: Technical Work Group Agreement and Proposed BART Alternative
Date: Monday, July 29, 2013 9:23:00 AM

Attachments: Blumenfeld Ltr re TWG Aareement Proposed Bart Alternative 7-26-13.pdf

7-25-2013 NGS TWG Aareement FINAL Executed.pdf

Hi, Everyone,
Here is the NGS alternative so you can start reading it.

Colleen

From: Blanning Sue E [mailto:Sue.Blanning@srpnet.com]

Sent: Friday, July 26, 2013 10:39 AM

To: Blumenfeld, Jared

Cc: Mccarthy, Gina; McCabe, Janet; Jordan, Deborah; McKaughan, Colleen; Lee, Anita
Subject: Technical Work Group Agreement and Proposed BART Alternative

Attached is the Technical Work Group (TWG) Agreement and Proposed BART Alternative. Copies will
be sent today via USPS.

If you have questions, please contact Kelly Barr at (602) 236-5262 or Kelly.Barr@srpnet.com.

Sue Ellen Blanning

Environmental Management, Policy & Compliance
Phone: (602) 236-5287

Fax: (602) 236-6690
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SALT RIVER PROJECT KELLY J. BARR, ESQ.

P.O. Box 52025 Senior Director
Phoenix, AZ 85072-2025 Environmental Management,
(602) 236-5262 Policy and Compliance

Fax (602) 236-6690
Kelly.Barr@srpnet.com

July 26, 2013

The Honorable Jared Blumenfeld
Regional Administrator

USEPA Region 9

75 Hawthorne Street

Mail Code: ORA-1

San Francisco, CA 94105

Re: Technical Work Group Agreement and Proposed BART Alternative
Proposed Rule - Regional Haze Requirements for Navajo Generating Station
Docket No. EPA-R09-OAR-2013-0009

Dear Administrator Blumenfeld:

The purpose of this letter is to submit a major agreement that has been reached by a group of
stakeholders with diverse interests in response to the U.S. Environmental Protection Agency’s
(EPA’s) Best Available Retrofit Technology (BART) proposal for the Navajo Generating Station
(NGS). The agreement contains a proposed BART alternative that will achieve even greater
nitrogen oxide (NOx) emission reductions than the EPA’s proposal. The agreement will allow
the continued operation of NGS, and includes commitments by the U.S. Department of Interior
to reduce carbon dioxide (CO,) emissions and study opportunities to transition the Federal
share of NGS over time.

A Technical Work Group (TWG) formed earlier this year developed the agreement. The TWG
consists of representatives from Salt River Project (on behalf of itself and the other NGS
owners), Central Arizona Water Conservation District, Environmental Defense Fund, Navajo
Nation, Gila River Indian Community, U.S. Department of the Interior (“Interior”) and Western
Resource Advocates. The agreement (“TWG Agreement”) is the product of significant
collaborative efforts by the members of the TWG.

As you know, the BART rule proposed by EPA earlier this year would require NGS owners to
install Selective Catalytic Reduction (SCR) technology on all three units at NGS by 2018.
However, in recognition of the importance of NGS and the unique circumstances surrounding
the plant, EPA also proposed a BART alternative. EPA's BART alternative acknowledges the
voluntary early installation of Low-NOx Burners and Separated Overfire Air (“LNB/SOFA”) in
exchange for an extended schedule requiring installation of SCR on one unit per year between

2021 and 2023.







The Honorable Jared Blumenfeld
July 26, 2013
Page Two

EPA also invited the submittal of other “better than BART” alternatives that would achieve
greater emission reductions than its proposed BART rule. In response, the TWG was assembled
to develop a proposal for submittal to EPA. The group worked to address the concerns of many
diverse interests and provide the best path forward for all parties in a manner that reflects both
current and future economic and environmental considerations.

The centerpiece of the enclosed TWG Agreement is a proposed Reasonable Progress
Alternative to BART (“TWG BART Proposal”’) for review and consideration by EPA. The
agreement also contains a number of other substantial commitments that address the concerns
expressed by various stakeholders. Each major component of the agreement is described

below:

TWG BART Proposal
Working to respond to competing interests and address future challenges at NGS, the TWG

built on EPA’s creativity in the proposed BART rule and developed a proposal that provides the
greatest possible benefit for the greatest number of diverse interests in this complex coal plant.

The TWG BART Proposal recognizes the significant ownership uncertainty facing NGS. Some
time ago, the Los Angeles Department of Water and Power announced its intent to exit NGS
and SRP has been working diligently to resolve this issue for over a year. More recently,
legislation was passed in Nevada that will require NV Energy to exit the plant by 2019. This
development was unexpected and adds considerable further uncertainty to future ownership of

the plant.

The TWG BART Proposal includes two alternatives to account for different ownership
outcomes. Under both alternatives, the NGS Participants must maintain emissions below a
2009-2044 NOx cap based on EPA’s BART proposal. Because both alternatives achieve greater
NOx emission reductions than EPA’s proposed BART rule, they each meet EPA’s “better than

BART” criteria.

Alternative A requires the NGS participants to cease coal generation on one unit or reduce
generation by January 1, 2020 if certain ownership changes occur. SCRs would be required on
two units by 2030. If the conditions for Alternative A are not met, Alternative B requires the
NGS participants to achieve NOx emission reductions equivalent to the shutdown of one unit
between 2020 and 2030. The NGS participants would submit annual Implementation Plans
describing the operating scenarios to be used to achieve greater NOx emission reductions than
EPA’s Proposed BART Rule beginning in 2020 through the end of the lease.
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Other Commitments

The TWG Agreement also includes a number of other significant commitments that are
designed to address the concerns expressed by stakeholders during the outreach process. A
brief summary of major commitments is included below:

Consistent with the President’s plan to reduce CO, emissions, a commitment by Interior to
reduce the CO; associated with the energy used to pump Central Arizona Project water by
three percent (3%) annually for a total of 11.3 million metric tons to be achieved at NGS or
through qualifying low emitting clean energy projects no later than December 31, 2035.
Interior's commitment will be administered through an innovative credit-hased CO2
tracking and accounting program that assures the reductions are accurately measured and

genuine.

In furtherance of the President’s “Blueprint for a Secure Energy Future” and to advance
clean energy economic development that benefits the Indian tribes affected by NGS,
Interior will facilitate the development of Clean Energy Projects at a pace and scope to.
achieve eighty percent (80%) Clean Energy by 2035 for the U.S. share in NGS by securing
approximately 26,975,000 MWh of Clean Energy Projects. Interior will identify, prioritize
and further low-emitting energy projects to benefit affected tribes, such as a 33 MW solar
facility proposed by the Gila River Indian Community, and local, community-based and
large-scale renewable energy projects within the Navajo Nation and the Hopi Tribe.

A commitment by Interior to carry out the National Renewable Energy Laboratory (NREL)
Phase 2 Study to analyze options for the future of NGS consistent with the goals of the Joint
Statement issued by EPA, Interior, and the U.S. Department of Energy on January 4, 2013,
including identifying options for replacing the Federal share of energy from NGS with low-
emitting energy resources.

A S5 million Local Benefit Fund for community improvement projects within 100 miles of
NGS or the Kayenta Mine (which supplies coal to NGS). Such projects could include coal or
wood stove changeouts, local and community-based renewable energy projects, a
partnership with the Navajo Tribal Utility Authority (NTUA) to address electric or water
distribution and other infrastructure needs near the plant and mine, or other projects that
benefit families and communities in the vicinity of NGS and the Kayenta Mine that are
developed with input from the affected communities.

An agreement that SRP will work with the Navajo Nation to advocate to EPA that an existing
Voluntary Compliance Agreement provides a sufficient basis for the Nation to be granted
“Treatment as a State” (TAS) status under the Clean Air Act.

A commitment by the Interior to work with affected Indian tribes in the coming years to
address concerns about the impacts of the proposed changes to NGS over time resulting
from this BART proceeding and other developments, including, among other things, making
available $10 million per year for 10 years, beginning in 2020, from the Reclamation Water
Settlements Fund to mitigate impacts to the Lower Colorado River Basin Development

Fund.
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* A commitment by the current owners of NGS to cease their operation of conventional coal-
fired generation at NGS no later than December 22, 2044 (the Navajo Nation may continue
after 2044 at its election consistent with EPA requirements).

TWG Request to EPA
The TWG Agreement is enclosed with this letter. On behalf of the TWG, | respectfully request

that EPA review the attached agreement and take the following actions:

= Adopt the TWG BART Proposal in a final BART rule following issuance of a supplemental
proposal and consideration of public comments.

» Make a determination that the TWG BART Proposal satisfies the Regional Haze Rules and
Reasonably Attributable Visibility Impairment requirements of the Clean Air Act.

" Include the TWG Agreement in the administrative docket of the BART rulemaking
proceeding for NGS.

»  Acknowledge the TWG Agreement in the preamble to the supplemental proposed BART rule
and in the final BART rule that adopts the TWG BART Proposal.

Thank you in advance for considering this proposal. If you have questions or concerns, please
do not hesitate to contact me at (602) 236-5262.

Sincerely,

Kelly J. Barr
KJB:seb

cc: EPA
Gina McCarthy
Janet McCabe
Deborah Jordan
Colleen McKaughan
Anita Lee

Technical Work Group

Central Arizona Water Conservation District
Environmental Defense Fund

Gila River Indian Community

Navajo Nation Environmental Protection Agency
United States Department of Interior

Western Resource Advocates
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TECHNICAL WORK GROUP AGREEMENT RELATED TO
NAVAJO GENERATING STATION (NGYS)

This Agreement, by and among those Parties signing below, is entered into as of
July 25, 2013.

. Recitals
A. Whereas, EPA’s Proposed BART Rule states and the Parties agree as follows:

“NGS is unique because it was constructed [and the federal government
participates in NGS] to provide electricity to distribute water to tribes located in
Arizona and a diverse group of other water users. NGS is also located on the
Navajo Nation and the Kayenta Mine [KMC] that supplies its coal is located on
the reservation lands of both the Navajo Nation and the Hopi Tribe.”

78 Fed. Reg. 8,274, 8,281 (Feb. 5, 2013)

“[A Reasonable Progress Alternative to BART is appropriate due to] the
singular importance of NGS to many tribes located in Arizona and their water
settlement agreements with the federal government, the numerous uncertainties
facing the owners of NGS, the requirement for NEPA review of a lease extension,
and the early and voluntary installation of modern combustion controls over the
2009-2011 timeframe.”

78 Fed. Reg. at 8,289;

B. Whereas, EPA’s Proposed BART Rule explained the history of its Tribal
Authority Rule under the Clean Air Act:

“In 1998, EPA promulgated regulations at 40 CFR Part 49 (which have been
referred to as the Tribal Authority Rule or TAR) relating to implementation of
CAA programs in Indian country. See 40 CFR Part 49; see also 59 FR 43956
(Aug. 25, 1994) (proposed rule); 63 FR 7254 (Feb. 12, 1998) (final rule); Arizona
Public Service Company v. EPA, 211 F.3d 1280 (DC Cir. 2000), cert. den., 532
U.S. 970 (2001) (upholding the TAR). The TAR allows EPA to treat eligible
Indian tribes in the same manner as states ‘with respect to all provisions of the
[CAA] and implementing regulations, except for those provisions [listed] in §
49.4 and the [EPA] regulations that implement those provisions.” 40 CFR 49.3.”

78 Fed. Reg. at 8276;

Whereas, EPA proposed to exercise “its authority and discretion under section
301(d)(4) of the Clean Air Act, 42 U.S.C. 7601(d)(4), and 40 CFR 49.11(a) to
propose an extended timeframe for an alternative measure” under the Proposed
BART Rule for NGS. 78 Fed. Reg. at 8289;
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Whereas, EPA determined in promulgating the TAR that it could exercise
discretionary authority to promulgate FIPs based on section 301(a) of the Clean
Air Act, which authorizes EPA to prescribe such regulations as are necessary to
carry out the Act, and section 301(d)(4), which authorizes EPA to directly
administer Clean Air Act provisions for which EPA has determined it is
inappropriate or infeasible to treat tribes as identical to states so as to achieve the
appropriate purpose. 40 CFR 49.11. See also 63 FR 7265. Specifically, 40 CFR
49.11(a) provides that EPA:

“[s]hall promulgate without unreasonable delay such Federal
implementation plan provisions as are necessary or appropriate to
protect air quality, consistent with the provisions of sections
30[1](a) and 301(d)(4), if a tribe does not submit a tribal
implementation plan or does not receive EPA approval of a
submitted tribal implementation plan.”

78 Fed. Reg. at 8276;

Whereas, the United States has a unique and continuing trust relationship with
and responsibility to Indian tribes that is grounded in treaties, the United States
Constitution, and federal law;

Whereas, the EPA issued in 1984 the EPA Policy for the Administration of
Environmental Programs on Indian Reservations in recognition of “the
importance of Tribal Governments in regulatory activities that impact reservation
environments.” In its policy, EPA stated that its goal was to be consistent with the
“overall Federal position in support of Tribal ‘self-government” and ‘government-
to-government’ relations between Federal and Tribal Governments” and noted
further that “[t]he keynote of this effort will be to give special consideration to
Tribal interests in making Agency policy, and to insure the close involvement of
Tribal Governments in making decisions and managing environmental programs
affecting reservation lands”;

Whereas the Community’s water settlement agreement describes the
Community’s entitlement to water rights and resources, which entitlement
includes a significant allocation of CAP water, and section 204(a)(2) of AWSA
states that ““[t]he water rights and resources described in the Gila River agreement
shall be held in trust by the United States on behalf of the Community and the
allottees as described in this section”;

Whereas, the Parties agree that protecting visibility in Class | areas is important
and required by law, and the emissions reductions from NGS and related
measures provided herein are intended to enhance air quality surrounding NGS,
including at the Grand Canyon National Park;

Whereas, certain concerns have been raised about environmental issues in the
vicinity of NGS and the KMC,;
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Whereas, the Parties are interested in the outcome resulting from the EPA’s
current rulemaking proceeding regarding the BART for NGS;

Whereas, the Parties have participated in discussions relating to the Proposed
BART Rule in an effort to jointly develop a Reasonable Progress Alternative to
BART that the Parties could jointly present to EPA as a new alternative for EPA
to publish as a supplemental Proposed BART Rule for public comment as part of
the BART rulemaking process;

Whereas, on January 4, 2013, Interior, EPA, and DOE issued the Joint
Statement (attached as Appendix D) regarding NGS, which stated that “[t]he
NGS owners and stakeholders and the Federal Government are working to ensure
that the critical roles that NGS currently plays are maintained while [the agencies]
continue to take steps to lower emissions from the NGS and its impacts on the
people and the landscapes impacts by the plant’s operations”;

Whereas, the goals set forth in the Joint Statement are:

“The DOI, DOE, and EPA will work together to support Arizona and tribal
stakeholders’ interests in aligning energy infrastructure investments made by the
Federal and private owners of the NGS (such as upgrades that may be needed for
NGS to comply with Clean Air Act emission requirements) with long term goals
of producing clean, affordable and reliable power, affordable and sustainable
water supplies, and sustainable economic development, while minimizing
negative impacts on those who currently obtain significant benefits from NGS,
including tribal nations”;

Whereas, Interior’s participation in this Agreement is a significant step in
furtherance of the goals of the Joint Statement. By entering into this Agreement,
Interior reiterates and underscores its commitment to continue to work diligently
to achieve the goals of the Joint Statement;

Whereas, Interior will design the NREL Phase 2 Study for the purpose of
studying options for the future of NGS consistent with the goals of the Joint
Statement;

Whereas, Interior’s participation in this Agreement will further the goals of both
(i) President Obama’s March 2011 “Blueprint for a Secure Energy Future,” which
states that “[b]y 2035, we will generate 80 percent of our electricity from a
diverse set of clean energy sources — including renewable energy sources like
wind, solar, biomass, and hydropower; nuclear power; efficient natural gas; and
clean coal,” and (ii) President Obama’s June 2013 “Climate Action Plan,” which
provides for deploying clean energy and federal government leadership;

Whereas, in the Joint Statement, Interior, EPA, and DOE state that they will
work with NGS stakeholders to identify and implement shorter term investments
that align with long term Low-emitting Energy goals;
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Whereas, Interior has initiated the preparation of an EIS addressing the potential
impacts that may result from federal actions required to review, renew or revise
the Lease, grants of right-of-way and easements, contracts, and permits for NGS.
The Lease and grants of right-of-way and easements begin to expire in 2019, and
the terms of the Lease Amendment and grants of right-of-way and easement
currently are being considered by the relevant parties. Any timely decisions by
EPA regarding BART for NGS will be reflected in the assumptions used to
evaluate the impacts of the proposed action and alternatives to continued
operation of NGS after 2019. In addition, Peabody has submitted to the
Interior’s Office of Surface Mining Reclamation and Enforcement a life-of-mine
permit revision application for the KMC, which supplies the coal used at NGS.
The impacts associated with that application also will be addressed in the EIS;

Whereas, the U.S. Congress enacted the Navajo-Hopi Rehabilitation Act of 1950
to “provide facilities, employment, and services essential in combating hunger,
disease, poverty, and demoralization among the members of the Navajo and Hopi
Tribes, to make available the resources of their reservations for use in promoting a
self-supporting economy and self-reliant communities, and to lay a stable
foundation on which these Indians can engage in diversified economic activities
and ultimately attain standards of living comparable with those enjoyed by other
citizens.” The 1950 Act authorized and directed the Secretary of the Interior to
develop “a program of basic improvements for the conservation and development
of the resources of the Navajo and Hopi Indians, the more productive employment
of their manpower, and the supplying of means to be used in their rehabilitation,
whether on or off the Navajo and Hopi Indian Reservations”;

Whereas, Congress, through the Colorado River Basin Project Act of 1968 and
subsequent approvals, authorized the United States to participate in a thermal
generating power plant to provide power for CAP pumping as an alternative to
building additional dams on the Colorado River and to augment the revenues
credited to the Development Fund. With Congressional approval, the United
States acquired a 24.3% entitlement to the capacity and energy from NGS, which
resulted in NGS supplying nearly all the power for pumping CAP water;

Whereas, the Colorado River Basin Project Act of 1968, as amended and
supplemented, provided that surplus federal NGS power not needed for CAP
pumping would be sold to help repay the construction costs of CAP;

Whereas, the AWSA provided that revenue from sale of surplus federal NGS
power would also be used to assist Arizona Indian tribes, including the
Community, in putting to use CAP water allocated to them. Some of these tribes
relinquished certain senior federal water rights claims pursuant to congressionally
authorized water settlements;

Whereas, roughly 47% of Arizona’s CAP water is under contract, or available for
allocation, to Arizona Indian tribes pursuant to water settlements under which
settling tribes relinquish certain senior federal water rights claims in return for
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BB.

CAP water and infrastructure for delivering CAP water to the tribe and its
reservation;

Whereas, NGS is located on Navajo Nation lands and the KMC that supplies its
coal is located on the reservation lands of both the Navajo Nation and the Hopi
Tribe;

Whereas, considering the importance of improving communications and
understanding, the Navajo Nation, a federally recognized Indian tribe, desires to
establish a foundation for discussions with environmental organizations about
Regional Haze, tribal energy development, and carbon management to better
facilitate understanding of the complex history of the Navajo Nation and other
tribes in Arizona in relation to NGS, Advanced Coal and Renewable Energy
development;

Whereas, the Navajo Nation and the land areas surrounding NGS historically
have maintained attainment of all federal and state air quality standards since
EPA and the Navajo Nation began collecting air quality monitoring data;

Whereas, the Navajo Nation and the NGS Participants have negotiated a Lease
Amendment such that the Lease would be extended through December 22, 2044,
and the Lease Amendment has been considered and approved by the Navajo
Nation Council;

Whereas, the Navajo Nation intends to submit to EPA new information
regarding the proposed Lease Amendment in support of its position concerning
the BART five factor analysis; and

Whereas, this Agreement shall be made public and readily accessible to all
persons.

NOW, THEREFORE, the Parties agree as follows:

Definitions

For purposes of this Agreement, capitalized terms in Bold Type have the meaning set
forth in Appendix A to this Agreement.

Summary of Agreement Elements; Reasonable Progress Alternative to BART,
Obligations of Support, and Reservation of Rights

A.

This Agreement includes the following elements: (a) a proposed Reasonable
Progress Alternative to BART, to be submitted by the Parties to EPA for its
consideration to issue as the Final BART Rule (Appendix B); (b)
Reclamation’s study of options for replacing the federal share of energy from
NGS with Low-emitting Energy, the results of which shall be considered in the
NGS-KMS EIS (Section 1V); (c) Interior’s commitment to reduce or offset CO,
emissions by 3 percent per year associated with the electric energy consumed by
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its CAP pumping load by 3 percent per year, which over time reduces CO,
emissions by approximately 11.3 million Metric Tons (Appendix C, Section II),
and facilitate the development of Clean Energy by securing at least
approximately 26,975,000 MWh of Clean Energy Development Credits
(“CDC”) no later than December 31, 2035 (Appendix C, Section III); (d)
measures that Interior commits to undertake to mitigate potential impacts from
the Final BART Rule and other developments on Affected Tribes, including but
not limited to a commitment to expend not less than $100 million from the
Reclamation Water Settlements Fund as set forth in Section V.B.4 and the
commitment to identify, prioritize and further Low-emitting Energy projects to
benefit Affected Tribes (Section V) such as Interior’s support for the
Community Solar Facility and Low-emitting Energy projects within the
Navajo Nation and Hopi Tribe (Section V.B.7); (e) Interior’s commitment to
carry out the NREL Phase 2 Study for the purposes of studying options for the
future of NGS consistent with the goals of the Joint Statement (Section V.C and
Appendices D and E); (f) a Local Benefit Fund for community improvement
projects within 100 miles of NGS or KMC (Section VI); and (g) obligations of
the Parties (Section I11) and miscellaneous legal provisions (Section VIII).

The Parties shall submit this Agreement to EPA and request that EPA: (1)
adopt the Reasonable Progress Alternative to BART set forth in Appendix B as
the Final BART Rule; (2) include this Agreement in the administrative docket
of the BART rulemaking proceeding for NGS; and (3) acknowledge this
Agreement, including the commitments of Interior, in the preamble to the
supplemental proposed BART rule and the Final BART Rule that adopts the
Reasonable Progress Alternative to BART.

The Parties agree that the actions required under Appendix B satisfy the
requirements associated with the Regional Haze Rules and Reasonably
Attributable Visibility Impairment. The Parties shall jointly request that EPA
(i) propose and, after public notice and comment, finalize the Reasonable
Progress Alternative to BART as an alternative to the Proposed BART Rule,
and (ii) make a determination that the Reasonable Progress Alternative to
BART satisfies the Regional Haze Rules and Reasonably Attributable
Visibility Impairment requirements of the Clean Air Act. If EPA issues a notice
of proposed rulemaking adopting in material respects the Parties’ Reasonable
Progress Alternative to BART, the Parties shall file comments supporting
EPA’s revised proposal and shall not file adverse comments on EPA’s revised
proposal. The Parties shall not encourage or provide support to any other person
or entity to file adverse comments on EPA’s revised proposal.

If the EPA adopts the Reasonable Progress Alternative to BART as the Final
BART Rule with no material change:

1. The Parties shall not, at any time, file, or encourage or provide support to
any other person or entity to file, a petition for review or reconsideration
or any other challenge of the Final BART Rule before EPA or in any
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other forum. Further, the Parties shall not, at any time, object to, dispute
or challenge for any reason the validity of the Final BART Rule in any
judicial, administrative or legislative proceeding, or encourage or provide
support for others in doing so.

2. Should any person or entity file a petition for review or reconsideration of
the Final BART Rule, the Non-Federal Parties shall intervene in such
proceeding for review or reconsideration, or issue a written public
statement, in support of the Final BART Rule.

3. The Non-federal Parties shall not submit comments in support of, or
otherwise advocate for, emission controls, unit retirements or curtailments
in NGS operations that are different from or more stringent than those
specified in the Reasonable Progress Alternative to BART, either as
part of the EIS process or in subsequent proceedings before EPA to
implement requirements of the Regional Haze Rules or the Reasonably
Attributable Visibility Impairment rules. Nothing in this Agreement,
however, shall be construed to prevent these Non-federal Parties from
commenting on, advocating for or against, or advancing or opposing any
federal or state laws or regulations addressing climate change.

SRP, as NGS Operating Agent, shall file a Title V operating permit application
to incorporate the provisions of a Final BART Rule adopting the Reasonable
Progress Alternative to BART. The Parties shall not object to, dispute or
challenge for any reason the provisions of such application that seek to implement
the Reasonable Progress Alternative to BART, and shall submit comment
letters that support such provisions. Should any person or entity challenge such
provisions, the Non-federal Parties shall intervene in such proceeding, or issue a
written public statement, in support of such provisions.

SRP, as NGS Operating Agent, shall file a permit application to authorize the
construction and operation of additional emission controls required to meet the
emission limits associated with the Reasonable Progress Alternative to BART.
The Parties shall not object to, dispute or challenge for any reason the provisions
of such application that seek to implement the Reasonable Progress Alternative
to BART, and shall submit comment letters supporting such provisions. Should
any person or entity challenge such provisions, the Non-federal Parties shall
intervene in such proceeding, or issue a written public statement, in support of
such provisions.

The Non-federal Parties shall not object to, dispute or challenge on any basis
(including challenges under NEPA, ESA or NHPA) in any administrative or
legislative proceeding, in any court of competent jurisdiction or in any other
forum, actions by Interior, EPA or other federal agencies granting requests for
approvals necessary for the continued operation of NGS through the term of the
Lease, as amended by the Lease Amendment and consistent with the
Reasonable Progress Alternative to BART. The federal agency actions referred
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to in the preceding sentence include, but are not limited to: (1) approvals of
requests for renewals or revisions to mining permits and mine plans that do not
increase the production beyond that associated with the operation of NGS of
future Advanced Coal projects on tribal lands; (2) approval of the Lease
Amendment; (3) approvals of rights-of-way for NGS and related facilities
existing as of the date of this Agreement (including water intake facilities,
railroad, and transmission lines); (4) other land conveyances; (5) extension of the
Water Service Contract for NGS (Reclamation Contract No. 14-060400-5033
and Renewal No. 1 thereto); and (6) associated federal agency actions taken
pursuant to NEPA, ESA and NHPA. The Non-federal Parties shall not object to,
dispute or challenge, or encourage or provide support to any other person or entity
to object to, dispute or challenge, the approvals described in this paragraph. The
Non-federal Parties agree to confer before submitting their respective comments
to Interior, EPA or other federal agencies regarding the approvals necessary for
the continued operation of NGS through the term of the Lease, as amended by the
Lease Amendment, as described in this Section 111.G.

The Parties reserve all rights to advocate full implementation of this Agreement
including, as they deem appropriate, Alternatives A or B set forth in Appendix B
before all decision-making bodies.

The Non-federal Parties reserve their right to comment on and challenge any
issue in any pending or future administrative proceedings by Interior, EPA or
other federal agencies that are unrelated to and do not undermine their
commitments and obligations in this Agreement.

The NGS Participants shall comply with all applicable present and future laws,
regulations, and permitting requirements regardless of whether they are addressed
in this Agreement.

The Parties reserve the right to provide comments on the Proposed BART Rule.

The Parties agree that in entering into this Agreement and not litigating or
otherwise objecting in any forum to the legal issues specified in this Agreement,
they intend that this Agreement shall not have the effect of precedent and shall
never give rise to any claim, defense, or theory of acquiescence, bar, merger, issue
or claim preclusion, promissory estoppel, equitable estoppel, waiver, laches,
unclean hands or any other similar position or defense concerning any factual or
legal issue in any matter not related to NGS. The Parties expressly reserve their
rights to assert any legal or factual position or challenge the legal or factual
position taken by any other entity or person in any such matter.

NGS and KMC NEPA Process

As part of the NGS-KMC EIS process, Reclamation shall study options for
replacing the federal share of energy from NGS with Low-emitting Energy. The
study of Low-emitting Energy options referred to in this Section IV.A may be
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V.

carried out by Reclamation or under the direction of Reclamation. Subject to
Section 1V.B, the results of the study shall be incorporated into the NGS-KMC
EIS, either in the text of the NGS-KMC EIS itself, as one or more appendices to
the NGS-KMC EIS, or by reference, and shall be subject to public review and
comment consistent with other information used in the NGS-KMC EIS process.
Subject to Section 1V.B, if any of the Low-emitting Energy options studied meet
the legal criteria for full analysis as an alternative in the EIS, Reclamation shall
analyze one or more such Low-emitting Energy alternative in the EIS.

B. In carrying out the provisions of Section IV.A, Interior retains its full discretion
to make decisions regarding the content of the EIS, and Interior shall not take
any actions that Interior, in its sole discretion, determines could cause
unacceptable delays in the EIS preparation or in any way threaten the viability or
legality of the EIS.

Additional Commitments by Interior

A Interior CO; Reduction Commitment and Interior Clean Energy
Development Commitment.

1. Interior makes these commitments in furtherance of the President’s 2013
“Climate Action Plan” and 2011 “Blueprint for a Secure Energy Future.”

2. The Interior CO, Reduction Commitment is as described in Appendix
C. Interior will reduce or offset CO, emissions associated with the
electric energy consumed by its CAP pumping load by 3 percent per year,
which over time reduces CO, emissions by approximately 11.3 million
Metric Tons. This commitment is intended to accomplish two aims:
reduce CO, emissions and demonstrate the workability of a credit-based
system to achieve CO; emission reductions. In addition, this commitment
provides a potential path to achieve carbon pollution reductions under
federal clean air laws, and Interior reserves the right to seek credit for
actions taken pursuant to this commitment under any federal carbon
reduction program or policy to address climate change.

The Interior Clean Energy Development Commitment is as described
in Appendix C. Interior will facilitate the development of approximately
26,975,000 MWh of Clean Energy, as defined by this Agreement and
Appendix C. This is intended to provide Interior a reasonable path to
achieve 80 percent Clean Energy for the U.S. share of NGS by 2035.
This Commitment will foster Clean Energy development, with particular
attention to doing so in a way that benefits Affected Tribes.

B. Measures to Mitigate Impacts to Affected Tribes

1. Interior shall identify, prioritize and further development of Low-
emitting Energy projects, including Advanced Coal, to benefit Affected
Tribes.
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Interior, through Reclamation and the Bureau of Indian Affairs, shall
work with the Navajo Nation and Hopi Tribe, upon request, to identify,
prioritize and further economic development projects on the Navajo and
Hopi Reservations and Navajo and Hopi tribal trust lands to help
supplement and replace their reliance on NGS and coal.

Reclamation shall consider and seek to implement, as appropriate, any
options for mitigating increased rates for CAP water beyond what should
have been reasonably expected by each Affected CAP Tribe at the time
each such tribe entered into its respective CAP contract. In determining
the respective benefits, if any, to which an Affected CAP Tribe might be
entitled pursuant to actions contemplated under this Agreement, a primary
factor for Interior to consider shall be the amount of CAP water to which
any such Affected CAP Tribe is entitled pursuant to its CAP contract and
the CAP water costs for which such tribe is responsible.

As authorized by 43 USC § 407, entitled “Reclamation Water Settlements
Fund,” for each fiscal year 2020-2029, Interior shall expend not less than
$10,000,000 from available amounts in the Reclamation Water
Settlements Fund for the purpose of providing financial assistance for
Fixed Operation, Maintenance, and Replacement costs under section 107
of the AWSA. If the Secretary of the Interior determines that
$10,000,000 is unavailable for expenditure in any given fiscal year
because expending it at that time would be inconsistent with 43 U.S.C. §
407, including the priorities set forth in 43 U.S.C. 8 407(c)(3)(A), the
amount not expended in that fiscal year shall be expended in the next
fiscal year in which such funds are available and such expenditures would
be consistent with 43 U.S.C. § 407.

Prior to January 1, 2020, and after the issuance of the final NREL Phase 2
Study report, Interior shall consult with Affected CAP Tribes regarding
whether the Development Fund is projected to meet the purposes for
which it was intended after taking into account developments since the
enactment of the AWSA.

Interior, through Reclamation, shall meet with Affected CAP Tribes at
least once a year to discuss CAP operations, including any changes in
operations or costs, impacts of such operations on Affected CAP Tribes,
and potential measures to mitigate such impacts.

Low-emitting Energy Projects

a. Interior, through Reclamation, shall work with Affected Tribes,
if requested, to identify, prioritize, and further Low-emitting
Energy projects, including Advanced Coal, that will benefit such
Affected Tribes.
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b. Community Low-emitting Energy Projects

Vi.

Vii.

The Community currently is developing plans for a 33 MW
tracking solar generation facility on its Reservation
(“Community Solar Facility™);

Interior supports the Community’s development of the
Community Solar Facility and shall work with the
Community to facilitate its construction, or construction of
other Low-emitting Energy projects;

Interior shall seek to identify funds, up to $250,000, to assist
the Community in funding studies and design associated
with the Community Solar Facility or other Community
Low-emitting Energy projects;

As requested by the Community, Interior shall work with
the Community to reduce the scale of PMIP and to
reallocate associated federal funding to be used for the
Community Solar Facility or other Community Low-
emitting Energy projects;

Interior shall work with the Community to facilitate the
Community’s withdrawal of the $53 million operation,
maintenance and replacement (OM&R) fund established by
the AWSA and the Community’s investment of these funds
in the Community Solar Facility or other Community
Low-emitting Energy projects;

The Community shall set aside in a separate fund an
appropriate amount of the profits generated from the
Community Solar Facility or other Community Low-
emitting Energy projects to be used to offset the
Community’s CAP or other water costs;

Interior shall assist the Community in identifying federal
entities that could purchase power from the Community
Solar Facility or other Community Low-emitting Energy
projects and shall encourage such federal entities to purchase
such power, as appropriate.

Interior, through Reclamation and Bureau of Indian Affairs and other
governmental agencies, shall work with third parties, if requested, to
further community and large-scale renewable energy on tribal lands
subject to the consent and approval by the tribal governments.

The Parties understand that new legislation may be needed to accomplish
the benefits described in this Section V.B. If legislation is required,

11
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C.

Interior shall comply with all applicable executive branch approval
processes regarding support for such legislative activity. No liability under
Section V.B shall accrue to Interior if required legislation is not enacted
by Congress. Interior shall consult with the Affected Tribes if legislation
is not promptly enacted by Congress.

NREL Phase 2 Study

1.

2.

Interior, through Reclamation, shall commission the NREL Phase 2
Study with the following parameters:

a. Interior shall design the NREL Phase 2 Study for the purposes of
studying options for the future of NGS consistent with the goals of
the Joint Statement.

b. The current outline for the NREL Phase 2 Study is as set forth in
Appendix E. As of the date of this Agreement, Interior does not
anticipate significant deviations from the current outline set forth
in Appendix E.

C. The final scope of the NREL Phase 2 Study shall be determined
by Interior, exercising its sole discretion. Interior shall seek input
from NGS stakeholders, including the Parties, regarding the scope
of the NREL Phase 2 Study as Interior, in its sole discretion,
deems appropriate.

Interior, through Reclamation, shall identify funding for and ensure
completion of the NREL Phase 2 Study, including all of its components.

VI. Local Benefit Fund

A

In addition to funds made available to the Navajo Nation through the Lease
Amendment, SRP, as NGS Operating Agent, shall make a $5 million
contribution to a Local Benefit Fund (“LBF”).

The contribution by SRP, as NGS Operating Agent, to the LBF shall be payable
as follows:

1.

The SRP, as NGS Operating Agent, shall make a $2.5 million
contribution to the LBF 60 days after issuance of the ROD, provided
SRP, as NGS Operating Agent, has not objected to the ROD.

If the ROD is challenged within two (2) years of issuance, SRP, as NGS
Operating Agent, shall make an additional $2.5 million contribution to
the LBF 60 days after the ROD is upheld and there are no additional
appeals possible.
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3. If the ROD is not challenged within two (2) years of issuance, SRP, as
NGS Operating Agent, shall make an additional $2.5 million
contribution to the LBF two (2) years after issuance of the ROD.

The LBF shall be used for community improvement projects located within 100
miles of NGS or KMC. Such projects may include, but are not limited to, any of
the following:

1. A coal and wood stove changeout program;

2. A partnership with the NTUA to meet electric or water distribution and
other infrastructure needs near the plant and mine;

3. The investigation and, as appropriate, installation of residential or
community solar;

4. A partnership with Peabody to provide access road improvements to
community households in areas near the plant and mine; or

5. Visibility improvement projects, such as the revegetation of high dust
areas, soil stabilization of dirt roads, or others

6. Any other project approved by the LBF Oversight Committee.

The LBF Oversight Committee shall solicit input from affected local
communities in determining distribution of the LBF.

VIl. Additional Obligations of the Parties

A

The Parties recognize that the Navajo Nation wishes to seek Treatment as a
State (“TAS”) under section 301(d) of the Clean Air Act, 42 U.S.C. § 7601(d),
and the Tribal Authority Rule, 40 C.F.R. Part 49. The Navajo Nation intends to
seek treatment as a state for Clean Air Act provisions applicable to NGS, except
for the Prevention of Significant Deterioration and Nonattainment New Source
Review permitting programs. SRP agrees to work with the Navajo Nation to
advocate to the EPA that the VCA provides sufficient jurisdictional authority for
the Navajo Nation to be awarded TAS status under the Clean Air Act with
respect to NGS. As provided in the VCA, the programs for which the Navajo
Nation seeks or accepts TAS status shall not contain requirements applicable to
NGS that are more stringent than the corresponding federal requirements unless
the Navajo Nation has obtained SRP’s written consent to such more stringent
requirements, and the Navajo Nation shall not promulgate a tribal
implementation plan that contains requirements applicable to NGS that are more
stringent than corresponding federal requirements without first obtaining SRP’s
express written consent to such requirements. The Navajo Nation agrees that the
Navajo Nation Environmental Protection Agency shall provide SRP an
opportunity to review and comment on the TAS application before its submittal to
EPA.
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The Navajo Nation and SRP agree that nothing in this Agreement constitutes or
shall be construed to constitute a waiver or modification of any provisions of the
VCA or the Lease, as amended by the Lease Amendment, including, without
limitation, those provisions of the Lease relating to the Navajo Nation’s covenant
not to directly or indirectly regulate or attempt to regulate the NGS Participants
under the Lease. The Navajo Nation and SRP further agree that nothing in this
Agreement provides a basis for assertion of jurisdiction over NGS or the NGS
Participants by the Navajo Nation.

Nothing in the terms of this Agreement shall preclude the NGS Participants
from seeking to obtain GHG emission reduction credits, or similar commodities
associated with activities committed to in this Agreement, under any federal or
state law or policy to the extent permitted under such applicable law or policy.

Through a process established by mutual agreement of the Parties, the Parties
shall meet in person or by teleconference at least semi-annually after execution of
this Agreement to discuss material issues associated with the implementation of
the Agreement and other issues identified by mutual agreement. SRP, as NGS
Operating Agent, shall be responsible for scheduling and organizing such
meetings.

SRP, on its own behalf, shall assist the Community in furtherance of the
contemplated Community Solar Facility described in Section V.B.7.b. by:

1. Providing scheduling and delivery services from the Community Solar
Facility to a point on SRP’s system accessible to an offtaker or offtakers
of the project’s output at rates consistent with SRP’s Open Access
Transmission Tariff.

2. Providing reserves at market based rates to cover deviations in output
from a day-ahead energy schedule. SRP would be excused from providing
this service between the hours of 3 pm and 6 pm in the months of July and
August.

3. Providing a cost estimate for and be willing to provide advisory services in
interconnection design, requests for proposals management, and
technology selection to the Community.

The current NGS Co-Tenants shall cease their operation of conventional coal-
fired generation at NGS no later than December 22, 2044. At its election,
consistent with the Lease Amendment, the Navajo Nation may continue plant
operations at NGS after December 22, 2044 consistent with EPA approval.

14







10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

VIII.

General Provisions

A.

Subject to Appropriations. No term or provision of this Agreement will constitute
or be construed as a commitment or a requirement that Interior obligate or pay
funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other
applicable law or regulation. The expenditure or advance of any money or the
performance of any obligation of the United States under this Agreement shall be
contingent upon appropriation, apportionment, or allotment of funds for such
obligation. No liability shall accrue to the United States with respect to the
performance of such obligation in the event funds are not appropriated,
apportioned, or allotted for it.

Authority to Enter into Agreement. Each Party represents and warrants that it is
fully authorized and empowered to enter into this Agreement and that the
performance of its obligations under this Agreement will not violate any law or
regulation or any agreement between the Party and any other person, firm or
organization. Except as otherwise specifically provided herein, this Agreement is
entered into by SRP, on its own behalf, and as NGS Operating Agent, on behalf
of the NGS Co-Tenants.

Dispute Resolution

1. In General. The Parties shall seek to resolve all claims or controversies or
other matters in question between the Parties arising out of, or relating to,
this Agreement (“Dispute”) promptly, equitably, and in a good faith
manner. Prior to filing any claim or controversy under this Agreement in
a court of competent jurisdiction, the complaining Party shall:

a. Provide written notice to all other Parties specifying with
particularity the nature of the Dispute, the particular provisions of
this Agreement that are at issue, and the proposed relief sought;

b. Initiate a consultation process for any interested Parties to discuss
in good faith the Dispute and seek an amicable resolution thereof;
and

C. Continue such consultation for a period of at least thirty (30) days

from the date that the notice required by this Section VIII.C.1 is
received by the Parties.

2. Governing Law.

a. Any claims under this Agreement by or against Interior or
determining an Interior obligation shall be determined by federal
law; provided, however, that Arizona law will supply the rule of
decision to the extent allowed by federal law.

15







10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

b. With the exception of a claim involving Interior, as described in
Section VIII.C.2.a, any claims under this Agreement against the
Navajo Nation shall be determined by Navajo Nation law. Except
for a Party asserting a claim against the Navajo Nation under this
Agreement and only to the extent necessary to resolve that claim,
no Party consents to the civil, criminal, legislative, or regulatory
jurisdiction of any federal, state, tribal or local government entity
or authority or waives any defenses to claims of jurisdiction by
executing this Agreement.

C. With the exception of a claim involving Interior, as described in
Section VIII.C.2.a, any claims under this Agreement against the
Community shall be determined by Community law. Except for a
Party asserting a claim against the Community under this
Agreement and only to the extent necessary to resolve that claim,
no Party consents to the civil, criminal, legislative, or regulatory
jurisdiction of any federal, state, tribal or local government entity
or authority or waives any defenses to claims of jurisdiction by
executing this Agreement.

d. With the exception of a claim involving Interior, as described in
Section VIII.C.2.a, or a claim against the Navajo Nation, as
described in Section VIII.C.2.b, or a claim against the
Community as described in Section VIII.C.2.c, any claim under
this Agreement shall be governed by Arizona law and shall be
brought only in a state or federal court of competent jurisdiction.

Material Breach. Any Party that materially breaches this Agreement shall
be precluded from seeking to enforce the Agreement against any other
Party.

Remedies against Non-federal Parties. The Non-federal Parties
acknowledge and agree that injunction and specific performance are
available as the only remedies in the event the obligations of this
Agreement are breached. The Non-federal Parties acknowledge and
agree that monetary damages are not available as a remedy in the event the
obligations of this Agreement are breached. The Non-federal Parties
agree that damages would not be an adequate remedy for noncompliance
with the terms of this Agreement and that no adequate remedy at law
exists for noncompliance with the terms of this Agreement. Accordingly,
the Non-federal Parties expressly acknowledge that an award of
equitable relief would be an appropriate remedy for a breach of the
obligations under this Agreement, provided the reviewing court has
followed standard procedures in issuing injunctive relief. No Non-federal
Party may seek to enforce an obligation of any other Non-federal Party
under this Agreement if such Non-federal Party is not a beneficiary of
the obligation in question.
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5. Remedies against Interior. Any remedies sought against Interior for any
breach of this Agreement shall be in accordance with applicable federal
law.

Representation by Counsel. All Parties were represented by counsel, or had the
opportunity to be represented by counsel, during the negotiation and drafting of
the Agreement. If there is a question of interpretation of the Agreement or
ambiguity in the Agreement, then the Agreement shall be construed as if the
Parties had drafted it jointly, as opposed to being construed against a Party
because it was responsible for drafting one or more provisions of the Agreement.

Entire Agreement. This Agreement, including all Appendices, constitutes the
entire agreement between the Parties with respect to the subject matter hereof and
supersedes all prior discussions and agreement between the Parties with respect
to the subject matter hereof. There are no prior or contemporaneous agreements or
representations affecting the same subject matter other than those expressed
herein.

No Third-Party Beneficiaries. Nothing in this Agreement shall provide any
benefit to any third person or entitle any third person to any claim, cause of
action, remedy or right of any kind, it being the intent of the Parties that this
Agreement shall not be construed as a third-party beneficiary contract.

No Obligations on other Agencies. Nothing in this Agreement shall be
interpreted as binding on any federal agency that is not a Party to this
Agreement.

Amendment. This Agreement may not be modified in any respect except by
written approval of the Parties.

Reformation. If any provision of this Agreement is declared or rendered invalid,
unlawful, or unenforceable by any applicable law, the Parties shall use
reasonable efforts to reform this Agreement to give effect to the original intention
of the Parties.

Counterparts. This Agreement may be executed in counterparts, each of which
shall be an original but all of which together shall constitute one and the same
instrument.

Captions and Titles. Captions and Titles used in the Agreement are for
convenience only and shall not govern interpretation of the Agreement.

Enforceability:

1. Sections I11.B and I11.C of this Agreement shall take effect immediately
upon the execution of this Agreement by all of the Parties.

2. Except as provided in Section VIII.L.1:
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a. The provisions of this Agreement shall take effect only if and on
the date that EPA issues a Final BART Rule that adopts the
Reasonable Progress Alternative to BART or a proposal not
materially different from the Reasonable Progress Alternative to
BART (the “Enforceability Date”).

b. No Party, by reason of its execution of this Agreement, shall be
required to perform any of the obligations or be entitled to receive
any of the benefits under this Agreement until the Enforceability Date.

3. If EPA issues a Final BART Rule that rejects the Reasonable Progress
Alternative to BART, or if EPA fails to take any action on the
Reasonable Progress Alternative to BART by July 31, 2014, this
Agreement shall be of no force or effect. If EPA adopts a Final BART
Rule that modifies the Reasonable Progress Alternative to BART, the
Parties shall meet and confer to determine whether EPA’s modification is
material.

Statutory Compliance. Nothing in this Agreement shall obligate the United States
to take any action, including environmental actions, without first complying with
all applicable law, including but not limited to Reclamation law and any laws
(including regulations and the common law) relating to human health, safety, or
the environment. Certain actions in this Agreement may be subject to applicable
statutory compliance obligations, which may include, but are not limited to,
NEPA, ESA, and NHPA. To the extent that the actions set forth in this
Agreement are subject to these statutory obligations, such actions may not be
implemented before statutory obligations are completed. Nothing in this
Agreement shall be construed to require Interior to take any action inconsistent
with applicable federal law and Interior reserves the right to modify or not take
the actions in this Agreement if Interior determines, in its sole discretion, that
the actions are inconsistent with Interior’s statutory obligations. If Interior
modifies or does not take any action contemplated in this Agreement, then
Interior shall confer with the Parties regarding options for moving forward.

Retention of Requlatory Authority. Nothing in this Agreement shall be construed
to limit or deny the power of a federal official to promulgate or amend regulations
or to enforce applicable statutory or regulatory requirements.

No Right to Enforce at EPA. Except for emission limitations and standards
incorporated in the Final BART Rule, the Non-federal Parties agree that they
shall not seek to enforce this Agreement through an enforcement petition or other
proceeding before the EPA.

Reservation of Claims. The Parties agree that the United States’ performance
under this Agreement may mitigate or remedy any previous breach of trust
claims for which causes of action might have accrued. Nothing in this Agreement
shall be construed as an implied or express admission by the United States
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concerning the viability or merits of such previous claims for which causes of
action might have accrued. The Non-federal Parties reserve the right to assert
any legal claims against the United States, including breach of trust claims, based
on violations of this Agreement and any other basis available to any such Non-
federal Party. The United States reserves all defenses to such claims, including
jurisdictional defenses and any other available defenses.

Costs and Fees. Each Party shall bear its own costs and legal fees associated with
activities under this Agreement.

[Remainder of page left blank]
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed
as of the date set forth above by its duly authorized representative.

Legal Review and-App val’)

-

By: /A ¢ /

(‘ ja)f/ M. Johnsg@n

General Counsel

Legal Review and Approval:

By:

Linus Everling
General Counsel

CENTRAL ARIZONA WATER
CONSERVATION DISTRICT

L

—David V. Modeer
General Manager

ENVIRONMENTAL DEFENSE FUND

By:

Vickie Patton
General Counsel

GILA RIVER INDIAN COMMUNITY

By:
Gregory Mendoza
Governor
NAVAJO NATION
By:
Ben Shelly
President
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed
as of the date set forth above by its duly authorized representative.

Legal Review and Approval:

By:

Jay M. Johnson
General Counsel

Legal Review and Approval:

By:

Linus Everling
General Counsel

CENTRAL ARIZONA WATER
CONSERVATION DISTRICT

By:

David V. Modeer
General Manager

ENVIRONMENTAL DEFENSE FUND

py: Vieda RIS

Vickie Patton
General Counsel

GILA RIVER INDIAN COMMUNITY

By:
Gregory Mendoza
Governor
NAVAJO NATION
By:
Ben Shelly
President
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed
as of the date set forth above by its duly authorized representative.

Legal Review and Approval:

By:

Jay M. Johnson
General Counsel

Legal Review and Approval:

N 2P

Linus Evi rl
General Counsel

CENTRAL ARIZONA WATER
CONSERVATION DISTRICT

By:

David V. Modeer
General Manager

ENVIRONMENTAL DEFENSE FUND

Vickie Patton
General Counsel

GILA RIVER INDIAN COMMUNITY

By: AV =
Gregory M doz

NAVAJO NATION
By:
Ben Shelly
President
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IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed
as of the date set forth above by its duly authorized representative.

Legal Review and Approval:

By:

Jay M. Johnson
General Counsel

Legal Review and Approval:

By:

Linus Everling
General Counsel
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CENTRAL ARIZONA WATER
CONSERVATION DISTRICT

David V. Modeer
General Manager

ENVIRONMENTAL DEFENSE FUND

Vickie Patton
General Counsel

GILA RIVER INDIAN COMMUNITY

By:
Gregory Mendoza
Governor
NAVAJO NATION
By:

helly
President
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Legal Review and Approval:

By%(}\r\‘ﬂj Q?&@?\m

by

Karilee S. Ramaley
Senior Attorney

SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

By:////% |

Michael Hummel
Associate General Manager
Chief Power System Executive

UNITED STATES DEPARTMENT OF
THE INTERIOR

By:

Anne J. Castle

Assistant Secretary

for Water and Science
By:

Kevin K. Washburn

Assistant Secretary - Indian Affairs
By:

Rachel Jacobson
Principal Deputy Assistant Secretary
for Fish and Wildlife and Parks

WESTERN RESOURCE ADVOCATES

John Nielsen
Energy Program Director
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Legal Review and Approval:

By:

Karilee S. Ramaley
Senior Attorney

SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT AND POWER DISTRICT

By:

Michael Hummel
Associate General Manager
Chief Power System Executive

UNITED STATES DEPARTMENT OF
THE INTERIOR

By:

Anne J. Castle

Assistant Secretary

for Water and Science
By:

Kevin K. Washburn

Assistant Secretary - Indian Affairs
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APPENDIX A
DEFINITIONS

30-Day Rolling Average means the average NOx emission rate for a Unit, expressed in
Ib/MMBtu, and calculated in accordance with the following procedure: first, sum the
total pounds of NOx emitted from the Unit during the current Unit Operating Day and
the previous twenty-nine (29) Unit Operating Days; second, sum the total heat input to
the Unit in MMBtu during the current Unit Operating Day and the previous twenty-
nine (29) Unit Operating Days; and third, divide the total number of pounds of NOx
emitted during the thirty (30) Unit Operating Days by the total heat input during the
thirty (30) Unit Operating Days. A new 30-Day Rolling Average shall be calculated for
each new Unit Operating Day. Each 30-Day Rolling Average shall include all
emissions that occur during all periods within any Unit Operating Day, including
emissions from startup, shutdown, and malfunction.

Advanced Coal means an electricity generation unit combusting coal using advanced
technologies, such as carbon capture and storage (CCS), with a conversion efficiency
such that its CO, emissions are less than or equal to 1,000 Ib CO,/MWh. If a future CO,
emissions limit is established through a final rule issued by EPA, the 1,000 Ib CO,/MWh
shall be replaced with such a limit.

Affected CAP Tribe means any federally recognized Indian tribe located in the State of
Arizona that has an allocation of CAP water.

Affected Tribe means the Hopi Tribe, the Navajo Nation and any Affected CAP Tribe.

Agreement means this Technical Work Group Agreement Related to Navajo Generating
Station, including all Appendices.

Appendix means an attachment, appendix or exhibit to this Agreement, each of which is
hereby incorporated into the Agreement.

AWSA means Arizona Water Settlements Act of 2004, Pub. L. No. 108-451, 118 Stat.
3478.

BART or “Best Available Retrofit Technology” means an emission limitation based on
the degree of reduction achievable through the application of the best system of
continuous emission reduction for each pollutant which is emitted by an existing
stationary facility. The emission limitation must be established on a case-by-case basis
taking into consideration the technology available, the costs of compliance, the energy
and non-air quality environmental impacts of compliance, any pollution control
equipment in use or in existence at the source, the remaining useful life of the source, and
the degree of improvement in visibility which may reasonably be anticipated to result
from the use of such technology.

Base Period Emissions means 2,457,927 metric tons CO,, which is the average annual
CO;, emissions associated with electricity production dedicated to serving the CAP
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10.

11.

12.

13.

14.

15.

16.

pumping load, including line losses, during the 2001-2008 period. It is assumed that
emission of non-CO, GHGs do not contribute significantly to CO,e emissions for
electricity production dedicated to serving the CAP pumping load, and therefore, only
CO, emissions are considered in the establishment of Base Period Emissions.

CAP or “Central Arizona Project” means the reclamation project authorized and
constructed by the United States in accordance with Title 111 of the Colorado River Basin
Project Act (43 U.S.C. 81521 et seq.), as amended. The CAP consists of a 336-mile
water distribution system built to deliver more than 1.5 million acre-feet of Colorado
River water annually from Lake Havasu in western Arizona to agricultural users, Indian
tribes, and millions of municipal water users in Maricopa, Pinal, and Pima counties,
Arizona. The CAP includes at least 14 pumping plants to lift water approximately 3,000
feet.

CAP Dedicated Generation means Dedicated Generation unless that generation in
total produces more energy in a year than the CAP pumping load, in which case the CAP
Dedicated Generation is the dedicated generation proportionately reduced by
multiplying the energy produced from each generator times the ratio of the CAP load to
the total megawatt-hours produced from Dedicated Generation.

Capacity Factor means the ratio (expressed as a percentage) of the net electricity
generated in a given calendar year to the energy that could have been hypothetically
generated at continuous full-power operation during the same period, i.e., running full
time at rated power.

CAWCD means the Central Arizona Water Conservation District, the political
subdivision of the State of Arizona organized in accordance with A.R.S. §48-3701 et seq.
that has contracted with the United States to be the operating agent of the CAP.

Clean Air Act means Public Law 84-159, ch. 360, 69 Stat. 322 (July 14, 1955) and the
amendments made by subsequent enactments (42 U.S.C. 7401-7626).

Clean Energy means electric energy produced by a generator with a CO, emission rate
less than or equal to 500 Ib/MWh.

Clean Energy Coefficient (“CEC”) means the coefficient applied to Qualifying

Projects for purposes of meeting the Interior Clean Energy Development
Commitment. The CEC shall be in accordance with the following table:
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18.

19.

20.

21.

22.

CO, Emission Rate CEC!
0 Ib/MWh (Renewable Energy) 2.0
500 Ib/MWh (Clean Energy) 1.0
1,000 Ib/MWh? (Other Low-Emitting
3 0.5
Energy”)
1. CECs for a CO, emission rate between these values shall be
prorated.

2. If a future CO, emissions limit is established for Advanced
Coal through a final rule issued by EPA, the 1,000 Ib
CO,/MWh shall be replaced with such a limit.

3. “Other Low-Emitting Energy” refers to Low-Emitting
Energy that is not either Clean Energy or Renewable
Energy.

Clean Energy Development Credits (“CDC”) means MWh, as calculated and accrued
in accordance with Appendix C, associated with Clean Energy initiatives, that may be
applied toward the Interior Clean Energy Development Commitment.

CO; or Carbon Dioxide means a naturally occurring gas, and also a by-product of
burning fossil fuels and biomass as well as land-use changes and other industrial
processes. It is the principal human caused greenhouse gas that affects the Earth’s
radiative balance. It is the reference gas against which other greenhouse gases are
measured and therefore has a GWP of 1. While it is acknowledged that CO; is not
technically the same as carbon, these terms may be used interchangeably in
this Agreement, with both terms meant to convey CO, or Carbon Dioxide as the
operative metric. It is also acknowledged that some CRC accrual mechanisms (as
described in Section 11.D.1 of Appendix C) may include accounting for non-CO, GHGs,
and that the use of the term “CO,”, “Carbon Dioxide” and “carbon’ will include, where
applicable, the non-CO, GHG’s contribution to total CO-e.

CO.e means a metric measure used to compare the emissions from various GHGs on the
basis of their GWP, by converting amounts of other gasses to the equivalent amount of
CO, with the same GWP. The CO.e for a gas is derived by multiplying the Metric Tons
of the gas by the associated GWP.

CO; Reduction Credit (CRC) means an instrument that may be applied toward the
Interior CO; Reduction Commitment, in a format to be determined by Interior
(physical or electronic), that represents one Metric Ton of CO,, and is used to track and
account for CO, emission reductions.

Community means the Gila River Indian Community, a federally recognized Indian
tribe.

Community Solar Facility means the solar facility that the Community currently
contemplates developing on its reservation as described in Section V.B.7.a.
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24,

25.

26.

27.

28.

29.

30.

31.
32.
33.
34.

35.
36.

Curtailment means a reduction in operations such that a Unit’s average annual Capacity
Factor is less than a baseline.

Dedicated Generation means electricity generation that is assigned to serving the CAP
pumping load, and that is either owned by Interior, or is committed to Interior or
CAWCD pursuant to a power purchase agreement that specifies the particular generation
source from which the energy comes.

Development Fund means the Lower Colorado River Basin Development Fund,
established by section 403 of the Colorado River Basin Project Act (43 U.S.C. § 1543),
as amended.

DOE means the U.S. Department of Energy.

Efficiency Improvement means actions that reduce a Unit’s heat rate: that is, the
amount of coal (Btu) to generate one kWh of energy. A lower heat rate means less coal
to generate the same amount of energy.

Efficient Natural Gas means an electricity generation unit combusting natural gas with a
conversion efficiency such that its CO, emissions are less than or equal to 1,000 Ib
CO,/MWh.

EIS or NGS-KMC EIS means the “Navajo Generating Station-Kayenta Mine Complex
Environmental Impact Statement” being prepared by Reclamation, acting as lead federal
agency, pursuant to NEPA.

Emissions & Generation Resource Integrated Database (eGRID) means “a
comprehensive source of data on the environmental characteristics of almost all electric
power generated in the United States. These environmental characteristics include air
emissions for nitrogen oxides, sulfur dioxide, carbon dioxide, methane, and nitrous oxide;
emissions rates; net generation; resource mix; and many other attributes.”

Enforceability Date means the date described in Section VIII.L.2 hereto.
EPA means the U. S. Environmental Protection Agency.
ESA means the Endangered Species Act, 16 U.S.C. 8 1531 et seq.

Final BART Rule means the final source-specific FIP addressing regional haze
requirements for NGS.

FIP means Federal Implementation Plan.

Generic Power means the system power attributes defined according to the NERC
Subregion where the Qualifying Project is located, based on the most recent published
data reported in EPA’s eGRID data system at the time the Qualifying Project is
implemented. CO, emissions for Generic Power shall be calculated as follows:
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38.
39.

40.

41.

42.

43.

44,
45.
46.

47.

48.

49.

Y.i €O, emissions (tons CO,)
Y.inet generation (MWh)

= system emission rate (tons CO,/MWh)

where i designates electric generators within the subject NERC Subregion

GHG means greenhouse gas, which is a gas other than water vapor with a global
warming potential, as identified in the most current Assessment Report from the
Intergovernmental Panel on Climate Change.

GWh means gigawatt-hour.

GWP or Global Warming Potential means a measure of the total energy that a gas
absorbs over a particular period of time (usually 100 years) compared to carbon dioxide
pursuant to reports published by the Intergovernmental Panel on Climate Change

Interior means the U. S. Department of the Interior, including its bureaus and agencies.

Interior Clean Energy Development Commitment means the commitment by Interior
to facilitate clean energy development as set forth in Section Il and Appendix C.

Interior CO, Reduction Commitment means the commitment of Interior to reduce or
offset CO, emissions as set forth in Section Il and Appendix C. Any CRCs accrued that
reflect non-CO, GHG reductions will count toward meeting this commitment based on a
conversion to COe.

Joint Statement means the Joint Federal Agency Statement Regarding Navajo
Generating Station issued by Interior, EPA and DOE, dated January 4, 2013, a copy of
which is attached as Appendix D.

KMC means the Kayenta Mine Complex.
kWh means kilowatt-hour.
Ib means pounds.

LBF or Local Benefit Fund means the fund established pursuant to Section VI to be used
to fund local community improvement projects.

LBF Oversight Committee means a committee managed by SRP (directly or through a
trust) and consisting of one representative from any Party that wants to participate in
such committee.

Lease means the Indenture of Lease — Navajo Units 1, 2 and 3 between the Navajo Tribe
of Indians and Arizona Public Service Company, Department of Water and Power of the
City of Los Angeles, Nevada Power Company, Salt River Project Agricultural
Improvement and Power District, and Tucson Electric Power Company, effective as of
December 23, 1969.
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50.
51.

52.

53.
54.
55.
56.
S7.
58.
59.
60.
61.

62.

63.

64.

Lease Amendment means Amendment No. 1 to the Lease.

LNB/SOFA means Low NOx Burners/Separated Overfire Air, the NOXx emissions
control system installed on one Unit per year at NGS between 2009 and 2011.

Low-emitting Energy means energy generated from Renewable Resources, as well as
nuclear, Efficient Natural Gas, and Advanced Coal facilities.

Metric Ton means 1,000 kilograms, approximately 2,205 Ib.

MMBtu means million British thermal units.

MW means megawatt.

MWh means megawatt-hour.

Navajo Nation means the Navajo Nation, a federally recognized Indian tribe.
NEPA means the National Environmental Policy Act, 42 U.S.C. § 4321 et seq.
NERC means North American Electric Reliability Corporation.

NERC Subregion means a subregion defined and used by the NERC.

NGS or Navajo Generating Station means the steam electric generating station located on
the Navajo Reservation near Page, Arizona, on lands leased under the Lease, consisting
of Units 1, 2 and 3, each 750 MW (nameplate rating), the switchyard facilities, and all
facilities and structures used or related thereto.

NGS Baseline means normal operations of NGS based on historical performance. For
purposes associated with this Agreement only and exclusively related to the Interior
Clean Energy Development Commitment and associated computations, Interior, in
consultation with the Parties, may review the NGS Baseline values every three years
after the effective date of this Agreement and at Interior’s discretion may revise the
NGS Baseline values if there have been material changes affecting NGS operations. The
initial NGS Baseline values, applicable to all three NGS Units for purposes associated
with this Agreement only and exclusively related to the Interior Clean Energy
Development Commitment and associated computations, are as follows:

a. An annual Capacity Factor of 88%;
b. Annual net generation of 17,344,800 MWh/year; and
C. A CO; emission rate of 2,079 Ib CO, /MWh, or 1.04 tons CO,/MWh

NGS Co-Tenants means the non-federal owners of NGS.

NGS-KMC means the Navajo Generating Station and Kayenta Mine Complex
collectively.
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66.

67.

68.

69.
70.
71.

72.

73.

74.

75.

76.

77.

78.

79.

NGS Operating Agent means SRP as the operating agent of NGS, and its successors.

NGS Participants means the NGS Co-Tenants together with the United States, acting
through Reclamation.

NHPA means the National Historic Preservation Act, 16 U.S.C. § 470 et seq.

Non-federal Parties means a collective reference to the entities that have signed this
Agreement except for Interior. Non-federal Party may be used when referring to any
of the Non-federal Parties individually.

NOx means nitrogen oxides expressed as nitrogen dioxide.
NREL means DOE’s National Renewable Energy Laboratory.

NREL Phase 2 Study means the NREL Phase 2 NGS report, which is further described
in Section V.C. A draft of contemplated scope elements associated with this study is
included in Appendix E.

NTUA means the Navajo Tribal Utility Authority, an enterprise of the Navajo Nation.

Offset means a reduction in CO, emissions, other than reductions associated with
Qualifying Projects, which are accurately measured, verifiable, enforceable, voluntary,
additional and permanent. Any offset certified by the Climate Action Reserve shall be
usable as an Offset for purposes of the Interior CO, Reduction Commitment. Offsets
may include GHG emission reductions that are attributed to a REC and that otherwise
meet the criteria of this definition.

Parties mean a collective reference to the entities that have signed this Agreement.
Party may be used when referring to any of the Parties individually.

Peabody means Peabody Western Coal Company, a subsidiary of Peabody Energy,
which operates the KMC.

PMIP means the Pima-Maricopa Irrigation Project, a water delivery system built, or
anticipated to be built on the Community’s reservation as authorized by section 301(a)
of the Colorado River Basin Project Act (43 U.S.C. § 1521 et seq.), as amended, and Title
Il of the AWSA.

Proposed BART Rule means the proposed source-specific FIP addressing Regional
Haze requirements for NGS published in the Federal Register on February 5, 2013, at 78
Fed. Reg. 8,274.

Qualifying Project means those projects meeting the requirements set forth in section 1V
of Appendix C.

Reasonable Progress Alternative to BART means the Parties’ proposal set forth in
Appendix B.
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81.

82.

83.

84.

85.

86.

87.

88.

89.

90.
91.

92.

93.

Reasonably Attributable Visibility Impairment means visibility impairment that is
caused by the emission of air pollutants from one source or a small number of sources, 40
C.F.R. 8§ 51.302-51.306.

Reclamation means the U.S. Bureau of Reclamation.

Regional Haze means visibility impairment that is caused by the emissions of air
pollutants from numerous sources located over a wide geographic area. Such sources
include, but are not limited to, major and minor stationary sources, mobile sources, and
area sources.

Regional Haze Rules means rules published by EPA in 1999 to address Regional Haze,
40 CFR Part 51, Subpart P.

Renewable Energy means energy generated from Renewable Resources

Renewable Energy Credit or REC means a tradable instrument representing generation
from an eligible renewable energy resource issued by the Western Renewable Energy
Generation Information System, the Electric Reliability Council of Texas, the Midwest
Renewable Energy Tracking System, PJM Interconnection’s Environmental Information
Services, NEPOOL’s Generation Information System, or the North American
Renewables Registry.

Renewable Resources means wind, solar, sustainable bioenergy, geothermal, ocean
energy, and hydroelectric facilities.

Reserve Energy means, in general terms, the electrical energy required for CAP
pumping requirements, and is currently approximately 2/3 of Interior’s 24.3% share in
NGS.

ROD means the Record of Decision to be issued by Interior following completion of the
NGS-KMC EIS after compliance with NEPA, ESA and NHPA.

SCR or Selective Catalytic Reduction means a pollution control device for reducing
NOx emissions through the use of selective catalytic reduction technology.

Section means a section or subsection of this Agreement.

SRP means the Salt River Project Agricultural Improvement and Power District, a
political subdivision of the state of Arizona.

Surplus Energy means, in general terms, the electrical energy from NGS sold at market
rates with revenues deposited in the Development Fund to offset CAWCD’s CAP
repayment obligation and to fund Indian water rights settlements pursuant to the AWSA,
and is currently approximately 1/3 of the Interior’s 24.3% share in NGS.

Ton means a short-ton which equals to 2,000 Ib.
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95.

96.

97.

Unit means any one or more of NGS Units 1, 2 and 3.

Unit Operating Day means, for any Unit, any calendar day on which that Unit fires
fossil fuel.

Voluntary Compliance Agreement means the Voluntary Compliance Agreement
entered into between SRP, as Operating Agent of NGS, Arizona Public Service
Company, as operating agent of Four Corners Power Plant, and the Navajo Nation.

WECC means the Western Electricity Coordinating Council.
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APPENDIX B

Reasonable Progress Alternative to BART

A.

The NGS total NOx emission cap for purposes of this Agreement will be based
on 2009-2044 emissions calculated by the EPA in the Final BART Rule (“2009-
2044 NOx cap”).

1.

The 2009-2044 NOx cap shall be determined based on an emission rate of
34,152 tons per year beginning in 2009 and ending five (5) calendar years
following issuance of the Final BART Rule and 5,345 tons per year for
each year thereafter.

34,152 tons per year corresponds to the NOx emissions calculated by EPA
in the Proposed BART Rule that would have occurred each year prior to
installation of SCR if LNB/SOFA had not been installed.

5,345 tons per year corresponds to the NOx emissions calculated by EPA
in the Proposed BART Rule based on an annual NOx emission rate of
0.055 Ib/MMBtu once SCR is installed and operational on all three Units.
The NGS Participants agree that the 2009-2044 NOx cap may be
calculated based on an annual NOx emission rate of 0.055 Ib/MMBtu for
SCR, despite the position of the NGS Co-Tenants that this emission rate
is unachievable for a retrofit application when startup, shutdown and load
following emissions are included.

Example: If EPA were to issue a Final BART Rule that adopted the
Proposed BART Rule prior to December 31, 2013, the 2009-2044 NOx
cap would be calculated as follows: 34,152 tons/year x 10 years (i.e.,
2009-2018) + 5,345 tons/year x 26 years (i.e., 2019-2044) = 480,490 tons.

To ensure that the proposed alternative meets the “better than BART” criteria, the
NGS Participants agree to maintain emissions below the 2009-2044 NOx cap by
complying with one of the following alternatives. If any of the conditions set
forth in Alternative A occur, the NGS Participants will comply with Alternative
A; if not, the NGS Participants will comply with Alternative B:

1.

Alternative A.

a. If both the Los Angeles Department of Water and Power
(LADWP) and NV Energy (NVE) exit NGS by
December 31, 2019 without selling their ownership interests, the
NGS Participants commit to ceasing coal generation on one Unit
at NGS on or before January 1, 2020.
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If both LADWP and NVE exit NGS by December 31, 2019 by
selling their ownership interests to one or more of the existing
NGS Co-Tenants (including a current or future parent or holding
company of such NGS Co-Tenants), the following provisions

apply:

If the Navajo Nation exercises the option set forth in
Section XI.A of the Lease Amendment (“Navajo Nation
Purchase Option™), or the option set forth in Section XI.C
of the Lease Amendment (“Navajo Nation Right of First
Refusal Option”), if effective:

(@)

(b)

The NGS Participants commit to reducing generation
from NGS by the amount of the LADWP and NVE
ownership interests, less the ownership interest
purchased by the Navajo Nation. The reduction in
generation would begin on January 1, 2020. The NGS
Participants reserve the right to determine whether the
reduction in generation would be achieved by
permanently shutting down a Unit or by curtailing
generation by the required amount. For example, if
LADWP and NVE exit NGS by December 31, 2019
and the Navajo Nation decides to purchase 100 MW,
the remaining NGS Participants would reduce total
generation at NGS by an amount calculated as follows:

(i) LADWRP Share: 21.2% of 2250 MW = 477 MW
(i) NVE Share: 11.3% of 2250 MW = 254 MW
(iii)) Navajo Nation Share: 100 MW
(iv) NGS Participant Curtailment:

477 MW + 254 MW — 100 MW = 631 MW

If the NGS Participants are able to increase the
capacity of two NGS Units by the sum of the amount
purchased by the Navajo Nation and 19 MW (the
shortfall between the LADWP and NVE ownership
interest and the capacity of one Unit at NGS) without
the need to obtain a Prevention of Significant
Deterioration (PSD) or Nonattainment New Source
Review (NNSR) permit for such increase in capacity
(e.g., by netting out of this requirement so that there is
no significant net increase in emissions), the NGS
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Participants commit to ceasing coal generation on one
Unit at NGS on or before January 1, 2020. The Parties
agree to support the increase in capacity of the
remaining two Units (without the need to obtain a PSD
or NNSR permit for such increase in capacity in
accordance with applicable law and regulations). The
Parties recognize that the increased capacity at the
remaining two Units may reduce the financial impact
on the Navajo Nation associated with the shutdown of
a Unit, allow NGS to meet the Navajo Nation’s
ownership option requirements, and reduce the impact
on NGS output associated with the closure of a Unit.

(c) Notwithstanding any other provision of this
Agreement, capacity additions at NGS shall be limited
to 189 MW (based on net output) unless the CO,
emission rate at NGS is less than or equal to that of
Advanced Coal.

ii. If the Navajo Nation does not exercise the Navajo Nation
Purchase Option or the Navajo Nation Right of First
Refusal Option by December 31, 2019, the NGS
Participants commit to ceasing coal generation on one
Unit at NGS on or before January 1, 2020.

If LADWP exits NGS by December 31, 2019 by selling its
ownership interest to one or more of the existing NGS
Participants (including a current or future parent or holding
company of such NGS Participants), and NVE exits NGS by
December 31, 2019 without selling its ownership interest, the
provisions set forth in Paragraphs 1.B.1.b.i. and 1.B.1.b.ii. apply.

If LADWP exits NGS by December 31, 2019 without selling its
ownership interest, and NVE exits NGS by December 31, 2019 by
selling its ownership interest to one or more of the existing NGS
Participants (including a current or future holding company of
such NGS Participants), the provisions set forth in Paragraphs
[.B.1.b.i. and 1.B.1.b.ii. apply.

If either LADWP or NVE exit NGS by December 31, 2019 by
selling their ownership interests to a third party, Alternative B
applies.

EPA shall impose a 30-Day Rolling Average limit of 0.07
Ib/MMBtu on two Units at NGS, beginning no later than
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December 31, 2030. This limit, achievable by installing SCR or
an equivalent technology, shall be applied on a Unit-by-Unit basis.

Alternative B. If the conditions for Alternative A are not met, the NGS
Participants commit to achieving NOx emission reductions that are
equivalent to the shutdown of one Unit from January 1, 2020 through
December 31, 2029. No later than December 31, 2019, and annually
thereafter through December 31, 2028, the NGS Participants shall submit
an Implementation Plan containing year-by-year emissions covering the
period from 2020 to 2029 that will assure that the operation of NGS will
result in emissions of NOx that do not exceed the 2009-2029 NOX cap, as
described in Paragraph 1.B.2.a below. The Implementation Plan may
contain several potential operating scenarios and must set forth the past
annual actual NGS emissions and the projected NGS emissions for each
potential operating scenario. Each potential operating scenario must
demonstrate compliance with the 2009-2029 NOx cap. The
Implementation Plan shall identify emissions reduction measures that may
include, but are not limited to, the installation of advanced emission
controls, a reduction in generation output, or other operating strategies
determined by the NGS Participants. The NGS Participants may revise
the potential operating scenarios set forth in the Implementation Plan,
provided the revised plan ensures that NOx emissions remain below the
2020-2029 NOx cap. The requirement to establish the Implementation
Plan by December 31, 2019, and annually thereafter through December
31, 2028, and the requirement to operate in accordance with one of the
operating scenarios outlined in the plan, shall be incorporated into the
NGS Title V Operating Permit as federally enforceable permit conditions.
In addition, the NGS Title V Operating Permit shall incorporate
practically enforceable limits of 0.24 Ib/MMBtu on a 30-Day Rolling
Average basis for each Unit equipped with LNB/SOFA, or 0.07
Ib/MMBtu on a 30-Day Rolling Average basis for each Unit equipped
with SCR, as federally enforceable permit conditions to achieve the
emission reductions required under the Implementation Plan.

a. The NGS Participants shall demonstrate this commitment by
complying with an emission limit from January 1, 2009 through
December 31, 2029 (“2009-2029 NOx cap”), in addition to the
2009-2044 NOx cap. The 2009-2029 NOx cap shall be calculated
as follows:

I 2009-2011 emissions (30,501 + 24,427 + 19,837 tons) =
74,765 tons

il. 2012-2019 emissions from 3 Units with LNB/SOFA
(23,325 tons/year x 8 years) = 186,600 tons
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iii. 2020-2029 emissions from 2 Units with LNB/SOFA and 1
Unit shutdown (23,325 tons/year x 2/3 x 10 years)
= 155,500 tons

iv. 2009-2029 NOx cap (74,765 + 186,600 + 155,500 tons)
= 416,865 tons

b. No later than December 31, 2029, and annually thereafter, the
NGS Participants shall submit an Implementation Plan containing
year-by-year emissions covering the period from 2030 to 2044 that
will assure that the operation of NGS will result in emissions of
NOXx that do not exceed the 2009-2044 NOXx cap, as described in
Paragraph I.A above. The Implementation Plan may contain
several potential operating scenarios and must set forth the past
annual actual NGS emissions and the projected NGS emissions for
each potential operating scenario. Each potential operating
scenario must demonstrate compliance with the 2009-2044 NOx
cap. The Implementation Plan shall identify emissions reduction
measures that may include, but are not limited to, the installation
of advanced emissions controls, a reduction in generation output,
or other operating strategies determined by the NGS Participants.
The NGS Participants may revise the potential operating
scenarios set forth in the Implementation Plan, provided the
revised plan ensures that NOx emissions remain below the 2009-
2044 NOx cap. The requirement to establish the Implementation
Plan by December 31, 2029, and annually thereafter, and the
requirement to operate in accordance with one of the operating
scenarios outlined in the plan, shall be incorporated into the NGS
Title V Operating Permit as federally enforceable permit
conditions. In addition, the NGS Title VV Operating Permit shall
incorporate practically enforceable limits of 0.24 Ib/MMBtu, on a
30-Day Rolling Average basis, for each Unit equipped with
LNB/SOFA, or 0.07 Ib/MMBtu, on a 30-Day Rolling Average
basis, for each Unit equipped with SCR, as federally enforceable
permit conditions to achieve the emission reductions required
under the Implementation Plan. The Parties agree that the
Implementation Plan ensures that the Reasonable Progress
Alternative to BART achieves greater reasonable progress than
the Proposed BART Rule by providing a plan for managing NOx
emissions to less than the 2009-2044 NOXx cap.

C. Nothing in this Agreement shall require or preclude the retirement of more than
one Unit prior to the end of the Lease as amended by the Lease Amendment.
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BART Reporting Requirements

For each calendar year starting with the first full calendar year after EPA issues a Final
BART Rule adopting the Reasonable Progress Alternative to BART and ending on the
earlier of (a) December 22, 2044 or (b) the date on which the NGS Participants have
ceased conventional coal-fired generation on all three Units, SRP, as NGS Operating
Agent, shall make available to the public, either through a link on its website or directly
on its website, a report summarizing annual emissions of sulfur dioxide (SO,), and CO;,
and annual and cumulative emissions of NOx, from NGS. The report, and the
Implementation Plan referenced in Paragraphs 1.B.2 and 1.B.2.b., shall be made available
within 30 days of the submittal deadline associated with the annual emissions inventory
required by the NGS Title V Operating Permit.
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APPENDIX C

INTERIOR CO, REDUCTION COMMITMENT
AND

INTERIOR CLEAN ENERGY DEVELOPMENT COMMITMENT

I Interior makes the following two commitments to further a low carbon and clean energy

future:

A.

reducing or offsetting CO, emissions associated with electricity serving the CAP
pumping load (“Interior’s CO, Reduction Commitment™); and

facilitating Clean Energy development (“Interior’s Clean Energy
Development Commitment”).

1. Interior’s CO, Reduction Commitment

A

Interior will not exceed its Base Period Emissions associated with the CAP
pumping load in calendar years 2013 and 2014, and will reduce total
COqemissions from its Base Period Emissions by 3% per year from 2015
through the end of 2031, which results in an approximate cumulative reduction of
11.3 million Metric Tons CO, from Base Period Emission levels. Interior will
satisfy any shortfall in the Interior CO, Reduction Commitment of 11.3 million
Metric Tons CO,from the Base Period Emission levels no later than December
31, 2035.

Before January 1, 2032, Interior will determine whether, and if so under what
conditions, the Interior CO, Reduction Commitment period should be
extended, considering best available scientific information regarding climate
change at that time.

Interior will meet the emission reduction goals established in Section II.A of this
Appendix by accruing CRCs annually as described in Section I11.D, and retiring
the necessary CRCs at the end of each compliance period, as described in Section
IL.E.

Accrual of CRCs
1. Interior will accrue one CRC each calendar year for:

a. each Metric Ton less than one thousand Metric Tons CO, that is
emitted from the CAP Dedicated Generation for every GWh
produced by that generation in that year; for example:
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I. a solar generator serving the CAP pumping load that
generates one GWh with zero CO, emissions would accrue
1,000 CRCs;

ii. a combined-cycle natural gas generator serving the CAP
pumping load that generates one GWh and emits 400
Metric Tons CO; would accrue 600 CRCs;

iii. an Advanced Coal plant serving the CAP pumping load
that generates one GWh and emits 450 Metric Tons CO;
would accrue 550 CRCs;

iv. an efficiency improvement at a coal plant serving the CAP
pumping load that reduces the emission rate from 1,000 to
900 Metric Tons CO, per GWh would accruel00 CRCs
per GWh.

b. each Metric Ton of emission reductions from Qualifying
Projects. The amount of the CRCs for Qualifying Projects shall
be the annual difference between the CO, emissions from the
Qualifying Project and the CO; emissions resulting from an equal
amount of Generic Power;

C. each Offset; and

d. each unused, documented reduction (e.g., allowances or credits)
obtained by Interior from another program that achieves real,
measurable, permanent, and verifiable reductions of CO, emissions
over time.

CRC:s shall accrue after December 31, 2012.

For any electric generating facility that is awarded RECs associated with
its electricity production, emission reductions associated with that facility
will only be recognized in the accrual of CRCs if the REC associated
with that production is or will be retired by Interior.

CRCs do not expire and may be used at any time unless and until they are
retired to demonstrate compliance with the Interior CO, Reduction
Commitment.

Interior may claim CRCs from Qualifying Projects as part of the

Interior CO;, Reduction Commitment if Interior has the exclusive right
to claim CO; reductions resulting from the Qualifying Project.
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E. Retirement of CRCs to achieve CO, emission reduction goals.

1.

Interior will demonstrate the achievement of the CO, emission reduction
goals of this Section by the retirement of CRCs. Interior shall first retire
CRCs on or before July 1, 2018 for the 2013 through 2017 period, and
shall subsequently retire CRCs on or before July 1% every 5 years
thereafter for each preceding 5-year period ending with 2031. If necessary
to eliminate any shortfall in achieving its CO, Reduction Commitment,
Interior shall retire additional CRCs on or before December 31, 2035.

Interior will retire on the compliance dates set forth herein one CRC for
each MWh of the CAP pumping load during that compliance period, less
its Base Period Emissions reduced by the percentages required
throughout that compliance period, as set forth in Section IIA of this
Appendix. Specifically, at the end of each compliance period, Interior
will retire the cumulative CRCs required for each year of that period. In
each year, the CRC retirement obligation equals the amount expressed by
the following equation:

CRCyetirea = Ly — Ep(1 — Ry)
Where,

y =year (2013, 2014, ..., 2031)

L, = CAP pumping load (MWh) in year y multiplied by 1.0 Metric Ton CO, per MWh
[Metric Tons]

Ey, = Base Period Emissions [Metric Tons]

Ry = the reduction required in y (e.g. 0.00 in 2013 and 2014, 0.03 in 2015, 0.06 in 2016, 0.09
in 2017, ..., 0.51 in 2031)

Interior may satisfy a CRC retirement shortfall for a compliance period
by retiring in the next compliance period an additional amount that is not
less than the shortfall, plus all the CRCs that are to be retired for that next
period.

F. Continuing Efforts.

1.

As part of the Additional Obligations of the Parties described in Section
VIl of the Agreement, EDF, WRA, Interior, and any other Party that
elects to participate shall meet on or before October 15, 2013, and at least
semi-annually through calendar year 2015 to share information and
individual comments on any aspect of the implementation and
administration of Interior’s CO; Reduction Commitment. After 2015,
these parties shall continue to meet as necessary to effectively administer
the Interior CO, Reduction Commitment.

Interior will consider mechanisms to compensate for shifting emissions
responsibility associated with reduced Reserve Energy sales that increase
Surplus Energy sales.

Appendix C-3







Interior’s Clean Energy Development Commitment.

A

Interior will facilitate the development of Clean Energy by accruing
approximately 26,975,000 MWh of CDCs by December 31, 2035 as described
below.

The Interior Clean Energy Development Commitment facilitates an increasing
percent of Clean Energy from 2015 through the end of 2035. This commitment is
based on the U.S. share of the NGS Baseline on the date of execution of this
Agreement, which is 4,214,786 MWh per year.

To achieve the Interior Clean Energy Development Commitment, Interior
shall accrue CDCs pursuant to the following schedule:

D Cumulative Interior Clean Energy
ate .

Development Commitment
December 31, 2020 | 1,264,436 MWh
December 31, 2025 | 4,636,265 MWh
December 31, 2030 | 12,644,359 MWh
December 31, 2035 | 26,974,633 MWh

The above schedule reflects a 2% per year increase in clean energy during the
period 2016 through 2025, followed by a 6% per year increase in clean energy
during the period 2026 through 2035. This schedule is intended to provide
Interior a reasonable path to achieve 80 percent clean energy for the U.S. share
of NGS by 2035, in furtherance of President Obama’s March 31, 2011 “Blueprint
for a Secure Energy Future.”

Interior may satisfy a CDC shortfall in achieving a goal as set forth above in the
next period by accruing an additional amount that is not less than the shortfall,
plus all the CDCs that are to be achieved for that next period.

CDCs accrue after December 31, 2010.

Interior will meet the clean energy development goals in Section I1I.A of this
Appendix by accumulating CDCs, as described in Section I11.H.

CDGCs.

1. Interior may accrue CDCs from any of the following, in any
combination:
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To the

Curtailments, Efficiency Improvements, and retirements at
NGS;

Qualifying Projects; and

Offsets, allowances, credits, or other similar instruments that
Interior has secured, such that for each such instrument that
represents a Metric Ton of CO,, Interior shall accrue 1.3 MWh
of CDCs.

RECs (as expressed in MWh) that Interior has secured, unless
those RECs are associated with a Qualifying Project from which
Interior accrues CDCs.

extent necessary, Interior shall develop additional credit accrual

protocols and mechanisms for CDCs.

CDC

calculation  methodology for Curtailments, Efficiency

Improvements, and retirements.

Except as identified in section 111.H.3 of this Appendix, Interior
shall accrue CDCs from actual Curtailments and Efficiency
Improvements at NGS equal to its contractually allocated
ownership share of NGS (24.3% at this time).

Interior shall accrue CDCs regardless of which NGS Unit
is the subject of the Curtailment or Efficiency
Improvement and regardless of the NGS Participant with
which such Curtailments or Efficiency Improvements are
associated.

CDCs attributable to an Efficiency Improvement shall
initially be calculated based on engineering estimates
provided by the vendor of the installed Efficiency
Improvement. After the Efficiency Improvement has
been in operation for three full calendar years, Interior
may at its discretion commission an engineering
performance study to determine the efficiency
improvement actually achieved over the three-year period,
and may adjust historic and future CDCs based on the
study’s findings.
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4. Except as identified in section 111.H.3 of this Appendix, for any and all
retirements at NGS, Interior shall accrue CDCs equal to a prorated
amount of 11.5% based on a full unit retirement of its contractually
allocated ownership share of NGS (24.3% at this time). Interior shall
accrue CDCs regardless of which NGS Unit is the subject of the
retirement and regardless of the NGS Participant with which such
retirement is associated.

5. Interior shall accrue a CDC for each reduced MWh from all
Curtailments, retirements, and Efficiency Improvements initiated or
caused to be initiated by Interior for such Curtailments, retirements, and
Efficiency Improvements associated with the U.S.’s share of NGS.

l. Continuing Efforts. As part of the Additional Obligations of the Parties
described in Section VII of the Agreement, Interior and any Party that elects to
participate shall meet to share information and individual comments on any aspect
of the implementation and administration of Interior’s Clean Energy
Development Commitment.

V. Qualifying Projects
A. For purposes of this Agreement, a Qualifying Project must meet the following
two criteria:
1. the project, or portions thereof, must be:
a. undertaken, funded, authorized or sponsored, in whole or in part,

by any federal agency party to the Joint Statement and bureaus
thereof regardless of geographic location; or

b. undertaken, funded, authorized or sponsored, in whole or in part,
by any other federal agency for projects benefiting Affected
Tribes; or

C. undertaken, funded, authorized or sponsored, in whole or in part,

by Affected Tribes or CAWCD,; or

d. associated with NGS, CAP features, or KMC regardless of the
funding, initiating, or sponsoring entity.

2. With respect to Qualifying Project that could impact National
Parks, qualifying projects shall include safeguards for avoiding such
impacts, including protection of scenic views, water, wildlife, air quality,
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dark night skies, soundscapes, and geologic resources in keeping with
Interior principles for advancing renewable energy development in a way
that protects our nation’s natural and cultural heritage.

CRCs and CDCs may be accrued for a Qualifying Project and do not require
any specific actions at NGS.

For Qualifying Projects that produce electric energy, the amount of the CDCs
accrued shall be equal to the MWh generated by the Qualifying Project
multiplied by a CEC.

For Qualifying Projects that produce electric energy, all CO, calculations shall
be “burner tip” based and shall not incorporate “life-cycle” CO, emissions or
losses, including but not limited to those associated with mining, drilling,
manufacturing, processing, transportation, storage, handling, reservoir vegetation
and other off-gassing, among other things.

CAWCD will not be financially responsible for implementing any Qualifying
Project not undertaken by CAWCD, unless it otherwise agrees in writing.

The following multipliers shall be applied to CDCs that Interior accrues toward
the Interior Clean Energy Development Commitment (These multipliers are
not applicable to CRCs and the Interior CO, Reduction Commitment.):

1. 2.0  for Qualifying Projects benefitting an Affected Tribe;

2. 1.5  for Qualifying Projects benefitting any other federally recognized
Indian Tribe; and

3. 1.0  for all other Qualifying Projects except as otherwise defined in
this Appendix.

Qualifying Projects shall include but not be limited to the following:

1. Non-hydropower Low-emitting Energy projects (e.g., the Community
Solar Facility, a community or large scale solar facility on Navajo
Nation or Hopi Tribal lands, or a wind facility funded by a federal agency
party to the Joint Statement);

2. Hydropower generation efficiency improvement or up-rate projects (e.g.,
increasing generation capacity through rotor and stator improvements on
one or more units at a dam, installing load following software at a dam,
installing wide-head turbines at a dam);
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New hydropower projects including low-head hydropower projects (e.g.,
installing low-head hydropower in a Reclamation reserved work or
transferred work canal);

New pumped-storage projects. The amount of the CDCs accrued shall
take into account the full range of benefits provided by the Qualifying
Project, including integrating renewable electrical energy into the power
system.

Low-emitting Energy purchase agreements or Low-emitting Energy
spot market purchases for use by CAP (e.g., Boulder Canyon Project Act
(Hoover Dam) power that CAWCD may buy from Western Area Power
Administration for CAP);

Remarketing of existing hydropower resources to benefit an Affected
Tribe (e.g., Boulder Canyon Project remarketing in 2017, Colorado River
Supply Project remarketing in 2024, or Parker-Davis Project remarketing
in 2028).

Low-emitting Energy projects initiated by any entity requiring
agreements (interconnection or otherwise) for the shared use of
transmission features that are wholly or partially owned/controlled by
federal entities (e.g., Perrin Ranch Wind Farm in northern Arizona that
utilizes NGS Transmission Lines to deliver power to market.). The
amount of the CDCs accrued under this Section shall be based on the
federal government’s share of ownership in the transmission assets at the
Qualified Project’s point of interconnection, and the number of
transmission territories between the Qualified Project and its intended
point of sale (as indicated by number of transmission tariffs under which
charges are assessed).

Grants of rights-of-way or land use agreements issued that support third-
party Renewable Energy generation projects on federal lands: that is,
where the generation project is not being undertaken, funded, or sponsored
by the federal government (see IV.A.l.a. of this Appendix) (e.g., a grant
of right-of-way permit issued to a company for a wind generation facility
on Reclamation reserved or withdrawn lands).

a. Up to 10% of the Interior Clean Energy Development
Commitment shall be deemed satisfied if by December 31, 2020
the Federal government has issued permits or granted easements
for 350 MW of new Renewable Energy on federal land, and the
permitted projects are in commercial operation. Projects that have
been permitted but have not begun commercial operation by
December 31, 2020 shall count on a provisional basis through
December 31, 2035.
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10.

11.

b. Notwithstanding the period of time for qualification for CDCs and
set forth in section IlI.F. of this Appendix, Qualifying Projects
under this subsection shall be restricted to those projects for which
no land use application has been filed as of the date of this
Agreement and for which the application has been granted by
December 31, 2020;

C. Notwithstanding the type and breadth of Qualifying Projects
otherwise established in this Appendix, the type of projects for
grants of rights-of-way or similar land use agreements, unless they
benefit an Affected Tribe, shall be restricted to Renewable
Energy projects (Low-emitting Projects shall be considered if
they benefit an Affected Tribe.);

d. This subsection does not apply to projects on Reclamation
infrastructure, whether reserved or transferred: that is, other
subsections under IV.G shall be applied for such projects; for
example, subsection 1V.G.3, shall apply for a third-party low-head
hydropower project in a Reclamation canal.

Energy efficiency projects to reduce the electrical demand of the CAP.
Energy efficiency projects shall accrue 2 CDCs per MWh saved.

a. The amount of the CDCs accrued under this section shall be
calculated based on reduced electrical demand from existing
conditions at the time of the signing this Agreement.

b. To quantify the CDCs accrued under this Section, Interior will
consult with an independent evaluator with expertise in energy
efficiency measurement and verification protocols.

Efficient building projects, including new construction, rehabilitations,
retrofits, and replacements (e.g., Leadership in Energy and Environmental
Design certification for new or existing federal buildings). Energy
efficiency projects shall accrue 2 CDCs per MWh saved. To quantify the
CDCs accrued under this Section, Interior will consult with an
independent evaluator with expertise in energy efficiency measurement
and verification protocols.

Other projects that sequester or avoid the creation of COjand satisfy the
criteria to qualify as an Offset, including but not limited to those related to
agricultural, coal mine, landfill, oil field, gas field, or organic waste
methane capture; forestry; fuel switching.
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12.  To quantify the CRCs accrued under this Section, Interior may consult
with an independent evaluator with expertise in carbon accounting for
such projects as needed.

General Provisions

A

CRCs and CDCs may be accrued for the same action without diminishment of
each other.

Reclamation shall coordinate with the other federal agencies party to the Joint
Statement and bureaus thereof to coordinate the administration and disposition of
non-Reclamation Qualifying Project CRCs and CDCs.

Interior, acting through Reclamation, shall have the sole authority to approve
the creation and accrual of CRCs and CDCs for the purposes of this Agreement.

Nothing in this Appendix shall be construed as limiting the authority of any
program outside this Appendix to determine crediting eligibility under the rules
of that program.

Nothing herein affects Interior’s obligations to comply with any current or future
federal policy, regulation, law, or judicial ruling.

If a future federal policy, regulation, law, or judicial ruling affecting the Interior
CO; Reduction Commitment or the Interior Clean Energy Development
Commitment becomes applicable, the Parties will meet and confer regarding
how to proceed.

Interior shall not be liable for any failure to satisfy the Interior CO, Reduction
Commitment or the Interior Clean Energy Development Commitment
described in this Appendix.

Interior shall issue annual reports on its progress towards the Interior CO,;
Reduction Commitment and the Interior Clean Energy Development
Commitment. Each annual report shall detail the source and disposition of
CRCs and CDCs, the difference between the total amount of CRCs and CDCs
applied and the applicable goal for the reporting year, the number of CRCs and
CDCs accrued but not yet used for compliance, explanations for any shortfalls,
and plans by which subsequent goals will be achieved. To the extent possible,
plans for achieving subsequent goals will specify projects for which CRCs and
CDC:s are anticipated.
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APPENDIX D

JOINT FEDERAL AGENCY STATEMENT
REGARDING NAVAJO GENERATING STATION

The Navajo Generating Station (NGS) is a coal-fired power plant located on the Navajo Indian
Reservation near some of our country’s most treasured natural resources. It is significant to the
United States because of its unique location and the critical roles that it plays in providing power
and water and supporting economic development for the State of Arizona, Navajo Nation, Hopi
Tribe, Gila River Indian Community, and numcrous other tribal and non-tribal water users who
depend on the Central Arizona Project (CAP), and millions of other people in the region. The
NGS owners and stakeholders and the Federal Government are working to ensure that the critical
roles that NGS currently plays are maintained into the future while we continue to take steps to
lower emissions from the NGS and protect the people and landscapes impacted by the plant’s
operations.

The 2,250 MW NGS is the largest coal-fired power plant in the West. It is located on the Navajo
Reservation near Page, Arizona, and has been in operation since 1974, The U.S, Bureau of
Reclamation is its largest single owner, owning 24.3 percent of the plant. Five utilities own the
remaining 75.7 percent: Salt River Project, Arizona Public Service, Tucson Electric Power, NV
Energy, and Los Angeles Department of Water and Power. Over the last few decades, NGS has
invested in several pollution control technologies to reduce its emissions, but it remains one of
the largest sources of nitrogen dioxide (NOx) air pollution in the Country. Emissions from NGS
affect visibility at 11 National Parks and Wilderness Areas, and contribute to ozone and fine
particle pollution in the region.

A number of Iederal agencies oversee Federal interests and responsibilities related to NGS. In
addition to the Bureau of Reclamation’s role as a part-owner of NGS, five additional agencies of
the Department of the Interior (DOI) (National Park Service; Bureau of Indian Aflairs; Office of
Surface Mining Reclamation and Enforcement; Bureau of Land Management; and Fish and
Wildlife Service) have direct roles relating to NGS or the coal mine located within the
boundaries of the Navajo Nation and the Hopi Tribe reservations. The Environmental Protection
Agency (EPA) has a Clean Air Act regulatory role relating to air quality and visibility in the
region, which includes promulgating Best Available Retrofit Technology (BART) requirements
for NGS. The Department of Energy (DOE) Office of Energy Efficiency and Renewable
Energy, Office of Indian Energy Policy and Programs, and National Laboratories have technical
expertise related to clean energy development and production in Indian country. This Joint
Statement does not alter these authoritics and responsibilities.

This Joint Statement lays out the goals of the three Agencies’” with respect to NGS and energy

production in the region currently served by NGS. It also details specific actions we intend to
take to further those goals.
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Goals: The DOI, DOE, and EPA will work together to support Arizona and tribal stakeholders’
interests in aligning energy infrastructure investments made by the Federal and private owners of
the NGS (such as upgrades that may be needed for NGS to comply with Clean Air Act emission
requirements) with long term goals of producing clean, affordable and reliable power, affordable
and sustainable water supplies, and sustainable economic development, while minimizing
negative impacts on those who currently obtain significant benefits from NGS, including tribal
nations. These goals will inform Federal decisions moving forward. In addition, working
together, the Agencies intend to pursue the following actions:

1.

Create a long-term DOI-EPA-DOE Navajo Generating Station Working Group
The three Agencies have created an NGS Working Group comprised of Deputy
Secretaries from DOl and DOE and the Deputy Administrator from EPA as well as key
staff from each relevant office or bureau in each Agency. The DOI is lead for the
working group, which will involve additional Federal agencies as appropriate. The
purpose of this NGS Working Group is to collect sound, scientifically based information
on issues relating to NGS for the Federal Government, and to help ensure that the three
Agencies work with stakeholders to complete the NGS Roadmap (see item 2 below).

Work with stakeholders to develop a Navajo Generating Station roadmap

The NGS Working Group intends to work with siakeholders, including NGS plant
owners, Mavajo Nation, Hopi Tribe, CAP, Gila River Indian Community and other
Arizona Indian tribes who receive water from CAP, non-Indian CAP water users, and
environmental and community groups, to develop a roadmap for accomplishing the goals
described above. The roadmap should include action recommendations and initial steps
o begin implementing key recommendations. It should be consistent with Federal trust
responsibilities to federally recognized Indian tribes in the region.

Complete the Phase 2 report on Navajo Generating Station clean energy options
Under the direction and coordination of the NGS Working Group, DOI, EPA, and DOE
intend to jointly support, through funding or other means, and working together with
other NGS owners, iribes and stakeholders, the DOE National Renewable Energy
Laboratory’s (NREL) “Phase 2" Navajo Generating Station report will analyze a full
range of clean energy options for NGS over the next several decades. This Phase 2 NGS
report is scheduled to be initiated in 2013 and will build on preliminary findings from the
last chapter of the 2011-2012 NREL “Phase 1" report titled “Navajo Generating Station
and Air Visibility Regulations: Alternatives and Impacts.” The results of this report will
inform further development of the NGS roadmap (see item 2 above).

Support shorter term investments that align with long term clean energy goals
The three Agencies will work together with stakeholders to identify and implement
actions that support implementation of the BART requirements at NGS in a way that
reduces emissions while supporting the goals described above in both the near term and
the long term. A primary consideration will be fulfillment of Federal trust
responsibilities to Indian tribes affected by NGS. Agency actions may include
reviewing current and expected future agency resources (grants, loans, and other
applicable resources) for potential use towards pollution control, renewable energy
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development, water delivery, or other regional needs, and seeking funding to cover
expenses for plant pollution control or other necessary upgrades for the I'ederal portion

of NGS.
Ken Salazar S
Secretary JAN 04 2013
Department of the Interior Date
Sing_
] Chy.
Steven Chu
Secretary
Department of Energy Date JAN 4 2083

Lisa P. Jackson
Administrator JAN 4 2013
Environmental Protection Agency Date
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APPENDIX E

NREL Phase 2 Study Draft Scope Elements

Joint Statement Goals*

Interior, EPA, and the DOE will work together to support Arizona and tribal stakeholders’
(“Stakeholders™) interests in aligning energy infrastructure investments made by the federal and
private owners of the NGS (such as upgrades that may be needed for NGS to comply with Clean
Air Act emission requirements) with long term goals of producing (A) clean, affordable and
reliable power, (B) affordable and sustainable water supplies, and (C) sustainable economic
development, while (D) minimizing negative impacts on those who currently obtain significant
benefits from NGS, including tribal nations. These goals will inform federal decisions moving
forward.

Joint Statement Goal Actions*

Create a long-term Interior-EPA-DOE NGS Working Group

Work with Stakeholders to develop a NGS roadmap

Complete the NREL Phase 2 Study

Support short term investments that align with long term Low-emitting Energy goals

M owbde

* Slightly paraphrased, see Joint Federal Agency Statement on NGS for exact wording
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Implementation Time Horizon*

Implementation Time Horizon

Near-Term

Short-Term

Mid-Term

Long-Term

2013

** “Implementation Time Horizon”, which are approximate timeframes, should be differentiated
from “Milestones” as the former is intended to communicate the approximate timeframe an
initiative or project is implemented on the ground, while the latter is intended to communicate

~2019

~2027

the steps necessary to produce the identified deliverable(s).
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2a.1 — Central Arizona Project Tribal Water Users Impacts and Options

Activity Definition

Identify options that could (1) mitigate adverse impacts from increased CAP water rates
resulting from NGS plant operations post-2019 agreements, environmental compliance and
controls, including BART, and other financial conditions; and (2) mitigate adverse impacts to
the Development Fund and associated funding necessary to provide Arizona tribes the various
benefits authorized under AWSA.

o Hypothetical Example: Subject to appropriate Congressional authorizations,
construct a renewable power generating or hybrid renewable/conventional power
generating facility on Indian lands closer to load centers that could produce a
revenue stream that would be dedicated to reducing the costs related to tribal
water supplies or supply a revenue stream to the Development Fund to offset
reduced revenues from the reduced sale of excess NGS power supplies.

Assumptions/Constraints/Notations

Options do not necessarily need to off-set NGS power production.

o The above hypothetical example could either provide a source of power for the
CAP pumping needs to offset NGS power or all the power could be sold to
provide a revenue stream and NGS would continue to supply all power needs of
the CAP project.

Options may be revenue generating.

o If, in the above hypothetical example, power is marketed solely to provide a
revenue stream, that revenue stream could be used to either buy down the cost of
water for Tribes or provide a revenue stream to the Development Fund.

Options should have an energy nexus (other non-energy revenue generating initiatives
may be explored under a complementary initiative) and may be inclusive of power
generation or some degree of energy intensity reduction initiatives.

Final BART Rule may be a constraint to the consideration of some potential options;
however, some options may be independent of BART and evaluated on a “no-regrets
basis,” i.e., they would be potentially viable under any foreseeable BART outcome.

Information generated during this scope element may be of use in preparation of the
NGS-KMC EIS.

Potential Non-Federal Participants
o Affected CAP Tribes
o CAWCD
o Arizona Department of Water Resources (ADWR)
o Governor of Arizona

Federal agencies’ participation may be limited to those that have applicable authority,
programs or interests.
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— Programmatic funds may be allocated to conduct planning evaluations of potential
options: for example, potential use of “programmatic” resources or existing authorized
projects/studies to evaluate power-/water-related options that would produce economic
benefits as an off-set to the NGS benefits currently supporting the tribes.

— Some elements of the Development Fund may be able to provide funding to implement
this scope element or a subsequent project.

o Because this could be considered an implementation action necessary under
AWSA, it may be possible to utilize funding that currently exists in the
Development Fund to conduct this study and, pending its relationship to the
fund, implement the project.

— WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water
Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native
American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide
funding to implement this scope element or a subsequent project.

Implementation Time Horizon

— Short-Term to Mid-Term

Deliverable(s)
— Appraisal Level Report of Findings

Milestones
— ldentify subgroup members who will participate in this scope element — August 2013
— Prepare draft scope, schedule and budget — September/October 2013

— Share draft scope/schedule with non-federal participants requesting participation in the
process —October 2013

— Share draft scope/schedule with CAWCD, Affected CAP Tribes and ADWR water
users not requesting participation in the process — October 2013

— Develop complete scope, schedule and budget -November 2013
— Identify funding source and complete cost-share agreement(s) —October 2013
— Draft Report of Finding — July 2014

Final Report of Findings — September 2014
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Joint Statement Goal/Goal Action Nexus

1. Joint Statement Goal
(A) clean, affordable and reliable power

(B) affordable and sustainable water supplies
(C) sustainable economic development

(D) minimizing negative impacts on those who currently obtain significant benefits from
NGS, including tribal nations

2. Work with Stakeholders to develop a NGS roadmap
3. Complete the NREL Phase 2 Study

4. Support short term investments that align with long term Low-emitting Energy goals
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2a.2 — Central Arizona Project Non-Indian Agriculture Water Users Impacts and Options

Activity Definition

Identify options that could (1) mitigate adverse impacts from increased CAP water rates
resulting from NGS plant operations post-2019 agreements, environmental compliance and
controls, including BART, and other financial conditions. The CAP agricultural users voluntarily
relinquished their long term contracts for CAP water as authorized under the AWSA in return for
interim use of CAP excess water at energy-only prices. Explore options that, in addition to
reducing CAP water costs for Tribes, also reduce energy rates for Non-Indian Agricultural (NIA)
to allow them to continue to utilize CAP excess water supplies, to the extent such water is
available, through 2030 or beyond.

Assumptions/Constraints/Notations

Options do not necessarily need to offset NGS power production.

Options should have an energy nexus and may include power generation or some degree
of energy intensity reduction initiatives.

Information generated during this scope element may be of use in preparation of the
NGS-KMC EIS.

Final BART Rule may be a constraint to the consideration of some potential options;
however, some options may be independent of BART and evaluated on a “no-regrets
basis,” i.e., they would be potentially viable under any foreseeable BART outcome.

Potential Non-Federal Participants

o NIA Water Users

o CAWCD

o Arizona Department of Water Resources (ADWR)
o Governor of Arizona

Federal agencies’ participation may be limited to those that have applicable authority,
programs or interests.

Programmatic funds may be allocated to conduct planning evaluations of potential
options: for example, potential use of “programmatic” resources or existing authorized
projects/studies to evaluate power-/water-related options that would produce economic
benefits as an offset to the NGS benefits currently supporting NIA Water Users.

WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water
Act - Public Law 111-11, or Rural Water Supply Act - Public Law 109-451 may be able
to provide funding to implement this scope element or a subsequent project.

Implementation Time Horizon

Short-Term to Mid-Term
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Deliverable(s)

Appraisal Level Report of Findings

Milestones

Identify subgroup members who will participate in this scope element — August 2013
Prepare draft scope, schedule and budget — September/October 2013

Share draft scope/schedule with non-federal participants requesting participation in the
process — October 2013

Share draft scope/schedule with CAWCD, NIA and ADWR water users not requesting
participation in the process — October 2013

Develop complete scope, schedule and budget — November 2013
Identify funding source and complete cost-share agreement(s) — October 2013
Draft Report of Finding — July 2014

Final Report of Findings —September 2014

Joint Statement Goal/Goal Action Nexus

1.

Joint Statement Goal

(A) clean, affordable and reliable power

(B) affordable and sustainable water supplies

(C) minimizing negative impacts on those who currently obtain significant benefits from

NGS, including tribal nations
Work with Stakeholders to develop a NGS roadmap
Complete the NREL Phase 2 Study

Support short term investments that align with long term Low-emitting Energy goals
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2b.1 — Navajo Nation Options

Activity Definition

Identify and evaluate options, including benefits and costs, which could optimize revenue
for Navajo Nation Indian Trust Assets (ITA) economics that may be adversely impacted
when NGS reduces or ceases plant operations, including but not limited to, power options
to NGS (as currently operated) and options that can de-couple NGS from ITAs.

Identify mitigation for potential economic impacts to the tribes should NGS alternatives
reduce those benefits now or in the future.

o Hypothetical Example: Subject to appropriate Congressional authorizations,
construct a renewable power generating or hybrid renewable/conventional
(including clean coal technology) power generating facility on Navajo Nation
lands that could produce a revenue stream.

Assumptions/Constraints/Notations

Analysis must identify recommendations based upon net benefits.

Options would be limited to “projects” implemented on Navajo Nation lands or on off-
reservation projects in which the tribes have an interest, such as the Big Boquillas Wind
Project.

Options should have an energy nexus (other non-energy revenue generating initiatives
may be explored under a complementary initiative) and may be inclusive of power
generation or some degree of energy intensity reduction initiatives.

Final BART Rule may be a constraint to the consideration of some potential options;
however, some options may be independent of BART and evaluated on a “no-regrets
basis,” i.e., they would be potentially viable under any foreseeable BART outcome.

If approved by the Navajo Nation, tribal revenues from the plant lease and coal supply
royalties could potentially be included in cost-sharing of capital and other costs of
options.

Potential Non-Federal Participants
o Navajo Nation

Information generated during this scope element may be of use in preparation of the
NGS-KMC EIS.

Programmatic funds may be allocated to conduct planning evaluations of potential
options: for example, potentially use “programmatic” resources or existing authorized
projects/studies to evaluate power-related options that would produce economic benefits
as an off-set to the NGS benefits currently supporting the tribes that would cease.

WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water
Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native
American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide
funding to implement this scope element or a subsequent project.
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— NREL may provide technical assistance to provide specific analysis of a discreet scope
task or element as requested.

Implementation Time Horizon
— Short-Term to Mid-Term

Deliverable(s)
— Appraisal Level Report of Findings

Milestones
— ldentify subgroup members who will participate in this scope element — August 2013
— Prepare draft scope, schedule and budget — September/October 2013
— Share draft, scope, schedule and budget with Navajo Nation —October 2013

— Develop complete scope, schedule and budget and associated agreements —November
2013

— Identify funding and technical resources needed to complete the scope —October 2013
— Draft Report of Finding —July 2014

Final Report of Findings —September 2014

Joint Statement Goal/Goal Action Nexus

1. Joint Statement Goal
(A) clean, affordable and reliable power
(B) affordable and sustainable water supplies
(C) sustainable economic development

(D) minimizing negative impacts on those who currently obtain significant benefits from
NGS, including tribal nations

2. Work with Stakeholders to develop a NGS roadmap
3. Complete the NREL Phase 2 Study
4. Support short term investments that align with long term Low-emitting Energy
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2b.2 —Hopi Tribe Options

Activity Definition

Identify and evaluate options, including benefits and costs, which could optimize revenue
for Hopi Tribal Indian Trust Assets (ITA) economics that may be adversely impacted
when NGS reduces or ceases plant operations, including but not limited to, power options
to NGS (as currently operated) and options that can de-couple NGS from ITAs.

Identify mitigation for potential economic impacts to the tribes should NGS alternatives
reduce those benefits now or in the future.

o Hypothetical Example: Subject to appropriate Congressional authorizations,
construct a renewable power generating or hybrid renewable/conventional
(including clean coal technology) power generating facility on Tribal lands that
could produce a revenue stream.

Assumptions/Constraints/Notations

Analysis must identify recommendations based upon net benefits.

Options would be limited to “projects” implemented on Hopi Tribe lands, or on off-
reservation projects in which the tribes have an interest, such as the Big Boquillas Wind
Project.

Options should have an energy nexus (other non-energy revenue generating initiatives
may be explored under a complementary initiative) and may be inclusive of power
generation or some degree of energy intensity reduction initiatives.

Final BART Rule may be a constraint to the consideration of some potential options;
however, some options may be independent of BART and evaluated on a “no-regrets
basis”, i.e., they would be potentially viable under any foreseeable BART outcome.

If approved by the Hopi Tribe, tribal revenues from coal supply royalties could
potentially be included in cost-sharing of capital and other costs of options.

Potential Non-Federal Participants

o Hopi Tribe
Information generated during this scope element may be of use in preparation of the
NGS-KMC EIS.

Programmatic funds may be allocated to conduct planning evaluations of potential
options: for example, potentially use “programmatic” resources or existing authorized
projects/studies to evaluate power-related options that would produce economic benefits
as an off-set to the NGS benefits currently supporting the tribes that would cease.

WaterSMART (Sustain and Manage America’s Resources for Tomorrow)/Secure Water
Act - Public Law 111-11, Rural Water Supply Act - Public Law 109-451, or Native
American Affairs (NAA) Technical Assistance Program (TAP) may be able to provide
funding to implement this scope element or a subsequent project.

NREL may provide technical assistance to provide specific analysis of a discreet scope
task or element as requested.
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Implementation Time Horizon
— Short-Term to Mid-Term

Deliverable(s)
— Appraisal Level Report of Findings

Milestones
— ldentify subgroup members who will participate in this scope element — August 2013
— Prepare draft scope, schedule and budget —September/October 2013
— Share draft, scope, schedule and budget with Hopi Tribe —October 2013

— Develop complete scope, schedule and budget and associated agreements —November
2013

— Identify funding and technical resources needed to complete the scope —October 2013
— Draft Report of Finding —July 2014

Final Report of Findings —September 2014

Joint Statement Goal/Goal Action Nexus

1. Joint Statement Goal
(A) clean, affordable and reliable power
(B) affordable and sustainable water supplies
(C) sustainable economic development

(D) minimizing negative impacts on those who currently obtain significant benefits from
NGS, including tribal nations

2. Work with Stakeholders to develop a NGS roadmap
3. Complete the NREL Phase 2 Study
4. Support short term investments that align with long term Low-emitting Energy
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2¢ — Roadmap for Post-L ease Energy Options to Replace NGS (Federal Share)

Activity Definition

Develop conceptual options at an appraisal level to address the multiple “federal
interests” that are currently supported by NGS after the plant’s closure. The plan must
include potential transitions to those options that mitigate negative impacts to the “federal
interests.”

o Hypothetical Example: Develop a traditional/renewable energy option or suite of
options to replace NGS at the end of the Lease as amended by the Lease
Amendment.

Assumptions/Constraints/Notations

This scope element will integrate the results defined in other NREL Phase 2 Study scope
elements to the fullest extent practicable.

NREL Phase 1 supplement “Navajo Generating Station and Clean-Energy Alternatives:
Options for Renewables” would be cited as a reference and perhaps springboard.

Benefits to non-Federal NGS utility owners/participants will be addressed by each utility
in the context of its own integrated resource planning activities, and will not be
considered under NREL Phase 2 Study.

Final scope for this element would take into account scoping details and identified
alternatives defined in the NGS-KMC EIS.

Potential Non-Federal Participants
o Affected Tribes
o Non-Governmental Organizations (NGO)
o NIA Water Users
o CAWCD
o ADWR
o SRP

Programmatic funds may be allocated to conduct planning evaluations of potential
options: for example, potential use of “programmatic” resources or existing authorized
projects/studies to evaluate power-/water-related options.

Development Fund may be able to provide funding to implement this scope element or a
subsequent project.

o Because this could be considered an implementation action necessary under
AWSA, it may be possible to utilize funding that currently exists in the
Development Fund to conduct this study and pending its relationship to the fund,
project implementation.

Other stakeholders/partners could provide funding.
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Implementation Time Horizon

Mid-Term to Long-Term

Deliverable(s)

Peer Reviewed Report

Milestones

Identify subgroup members who will participate in this scope element —August 2013
Notify Tribes requesting formal consultation - September 2013

Conduct scoping meetings with specified stakeholders —October 2013

Develop scope, schedule and budget —November 2013

Conduct planning process/report development — Early 2014

Complete final plan/report — Late 2014/Early 2015.

Joint Statement Goal/Goal Action Nexus

1.

Joint Statement Goal

(A) clean, affordable and reliable power

(B) affordable and sustainable water supplies

Work with Stakeholders to develop a NGS roadmap
Complete the NREL Phase 2 Study
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From: Wilder, Ceciley

To: Lee, Anita
Subject: PDF of Letter
Date: Friday, September 06, 2013 12:05:12 PM
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i m ( UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
N v REGION IX
- proTe 75 Hawthorne Street

San Francisco, CA 94105-3901

SEP 06 2013

Mr. Kurt Altman
Goldwater Institute

500 East Coronado Road
Phoenix, Arizona 85004

Re:  Freedom of Information Act Request: EPA-R9-2013-008006

Dear Mr. Altman:

This letter is in response to your Freedom of Information Act request regarding documents and records
related to the Navajo Generating Station, specifically, relating to the Joint Federal Agency Working
Group, the Salt River Project Stakeholder Group, the Central Arizona Project Technical Work Group,
and any consideration or proposal to replace, repower, or fuel switch at the Navajo Generating Station.

We are providing, by electronic mail, Part 1 of the documents that are responsive to your request and are
not otherwise exempt. EPA Region 9 has coordinated our document and record search with the Office
of Air and Radiation, Office of Air Quality Planning and Standards, and the Office of General Counsel.
Due to an unforeseen medical emergency, an individual at the Office of Air and Radiation, who is
reviewing documents related to this request, was temporarily unavailable and therefore unable to
complete her review of several documents. We are providing you with documents that are responsive to
your request that have already been reviewed, and intend to provide to you the remaining documents as
soon as they are available.

In addition, one individual at the Office of General Counsel was unavailable to conduct a document and
record search due to extended medical leave. We expect that any records from this individual would be
duplicative of documents and records produced from the search of the files of other individuals.
However, when this individual returns from medical leave, we will ensure that she conducts a search of
her documents and records for your FOIA request. We will provide you with any responsive documents
or records that were not already provided to you.

We have not included on the CD and are unable to provide you with the documents, or portions of
documents, which have been determined to be exempt from mandatory disclosure by virtue of 5 U.S.C.
552(b) (Exemptions 2 and 5). An itemized list of withheld material, along with the basis for
withholding, is also provided by electronic mail.

You may appeal this partial denial to the National Freedom of Information Officer, U.S. EPA, FOIA and
Privacy Branch, 1200 Pennsylvania Avenue, N.W. (2822T), Washington, DC 20460 (U.S. Postal
Service Only), FAX: (202) 566-2147, E-mail: hq.foia@epa.gov. Only items mailed through the United
States Postal Service may be delivered to 1200 Pennsylvania Avenue, NW. If you are submitting your
appeal via hand delivery, courier service or overnight delivery, you must address your correspondence to
1301 Constitution Avenue, N.W., Room 6416J, Washington, DC 20004. Your appeal must be made in
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writing, and it must be submitted no later than 30 calendar days from the date of this letter. The Agency
will not consider appeals received after the 30 calendar day limit. The appeal may include as much or as
little related information as you wish, as long as it clearly identifies the determination being appealed
(including the assigned FOIA request number: EPA-R9-2013-008006). For quickest possible handling,
the appeal letter and its envelope should be marked “Freedom of Information Act Appeal.”

Please contact Ann Lyons at (415) 972-3883, should you have any questions concerning this matter.

Sincerely,

/

Deborah Jordan
Director, Air Division

Enclosures: Part 1 of released documents and Index of Documents Withheld










From: Wilder, Ceciley

To: Lee, Anita; Jordan. Deborah; McKaughan, Colleen; Lyons. Ann
Subject: PDFs of Navajo Nation documents (Anita has originals)
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Attachments: Navajo Nation letter.pdf

Amendment.pdf
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PRESIDENT
VICE PRESIDENT

August 28, 2013

Mr. Jared Blumenfeld

Region 9 Administrator

United States Environmental Protection Agency
75 Hawthorne Street

San Francisco, California 94105

RE: Requesting U.S. EPA to Conduct an Improved 5-Factor Analysis for Best Available
Retrofit Technology for Navajo Generating Station Using Significant New
Information

Mr. Blumenfeld:

On behalf of the Navajo Nation (the “Nation”), I am writing to you concerning the U.S.
Environmental Protection Agency’s (“EPA”) Best Available Retrofit Technology (*‘BART”)
proposed rulemaking for the Navajo Generating Station (“NGS”). I am calling for EPA to
undertake a review of new information relevant to the proposed rulemaking, particularly (1)
information concerning the economic impacts of the rule on the Navajo Nation, as described in a
recent study conducted by the L. William Seidman Research Institute at the W.P. Carey School
of Business at Arizona State University (“ASU Report”); and (2) the recently enacted
amendments to the lease between the Navajo Nation and the owners of NGS. I signed these
amendments into law on July 30, 2013. I hereby request that EPA conduct a more thorough 5-
Factor Analysis for BART for NGS using this new information, which the Navajo Nation
believes to be of central relevance to the rulemaking and which should therefore be placed in the
rulemaking docket. See CAA § 307(4)(B)(i).

[ also ask that the EPA consider re-opening the comment period to allow time for EPA to
review the new information and incorporate it into the 5-Factor Analysis required by EPA’s
BART regulations, and to allow the public time to review and comment on the new information.
Alternatively, EPA may wish to reconsider and re-propose the BART Federal Implementation
Plan (“FIP”) for NGS. See CAA § 307(7)(B).'

Pursuant to the federal trust responsibility, EPA must recognize that it is “standing in the
shoes™ of the Navajo Nation in making this BART determination, which calls for a clear
reflection of Navajo Nation’s interests in the final outcome. See Central Arizona Water
Conservation District v. USEPA, 990 F.2d 1531, 1541 (9th Cir. 1993).

See also 40 CFR § 124.14(a), (b) (describing re-opening of the comment period and actions the Regional
Administrator may take in CAA permit proceedings if new information appears to raise substantial new questions).
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Economic Impacts to the Navajo Nation Will Be Substantial as a Result of EPA’s
proposed BART rule for NGS.

There are already serious detrimental impacts to the Nation’s economy as a result of
EPA’s proposed rule for BART for the Four Corners Power Plant (“FCPP”). There will be more
detrimental impacts as a result of EPA’s proposed rule for NGS, which recommends Selective
Catalytic Reduction technology (“SCRs”) by 2018.

The likelihood that three units at the FCPP will close due to EPA’s proposed BART rule
for the plant has caused the current fuel supplier to get out of its coal supply agreement with
Arizona Public Service Co. Now the Navajo Nation is using its own financial and legal resources
to create an entity to take over the coal mine in order to keep FCPP operating, so that the Nation
may benefit from the 25-year lease extension for the plant that was approved in 2011.

If the lease extension for NGS is approved by the U. S. Department of the Interior
(“DOI”) and NGS operates at full capacity until 2044, the revenues the Nation will derive will be
substantial. The total expected economic benefits amount to $1.02 billion dollars (in 2013
dollars) in direct payments to the Navajo Nation. If the proposed rule causes the premature
retirement of one unit, the Navajo Nation stands to lose an estimated $295,421,819 (in 2013
dollars) between 2013 and 2044.

The Nation has articulated numerous times the dire economic consequences that it
anticipates would occur should NGS face shutdown or progressive retirement of its units due to
the proposed BART rule for NGS. The Nation’s reliance on the revenue derived from operations
at NGS has been expressed to the EPA on numerous occasions, and the history of the Nation’s
dependence on coal has also been communicated. With the lease amendments in your hands you
can see for yourself what is at stake in terms of future economic benefits. You also need to
consider these potential benefits in light of the federal Sequestration currently underway. We
expect federal budgets to be drastically reduced over the next ten years, and it is imperative that
we do everything possible to retain and generate our own revenue rather than relying on
dwindling federal appropriations.

The recent 2013 ASU Report on Economic Impacts to the Navajo Nation® provides new
information that further highlights the significance of NGS to the Nation. According to the ASU
Report, NGS and Kayenta Mine will contribute close to $13 billion to the Navajo economy and
support nearly 75,000 jobs from 2020 through 2044, without taking into account the proposed
BART requirements. The ASU Report supports the Nation’s position that NGS is among the
largest employers within the Nation, and that cuamulative revenues from both power plants and
mines on the Navajo Nation are considerable. The report finds that the cumulative revenues
totaled approximately $93.9 million in 2005-2006, accounting for about 55% of the Nation’s
General Funds budget of $172 million for that period.’

* Dr. Anthony Evans, et al, Navajo Generating Station & Kayenta Mine, An Economic Impact Analysis for the
Navajo Nation, 2013 (W.P. Carey School of Business, Arizona State University, April 9, 2013).

#2009-2010 Comprehensive Economic Development Strategy of the Navajo Nation (“CEDS”), available at
http://www.navajobusiness.com/pdf/CEDS/CED_NN_Final_09_10.pdf.

2







Because the economic impacts to the Nation will be so substantial, the Nation would like
to see a longer timeframe for compliance to lessen the economic impacts to the Nation and to
provide time to analyze and plan for strategies to replace the loss in revenue that the Nation
anticipates will occur due to installation of SCRs at NGS. Some of the strategies the Nation
needs to pursue may not become evident until other evaluations have been completed, in
particular the Phase 2 NREL Study, a portion of which is intended to evaluate the power
generation alternatives named in the Phase 1 study that has already been conducted.

A Thorough 5-Factor Analysis is Needed, Using Information From the 2013 ASU
Report and Other Important New and Relevant Information.

Although the importance of NGS to the Nation is widely acknowledged, the complex
aspects of that relationship, including the impacts of NGS on the Nation and its resources, have
not been adequately evaluated by EPA. I am reiterating my concerns related to EPA’s lack of
diligence in undertaking adequate analyses in contemplating and issuing the proposed BART FIP
for NGS. A thorough 5-Factor analysis is needed, using new information from the recently
completed ASU Report on economic impacts to the Navajo Nation, and by examining other
sources containing pertinent information that will assist the EPA in conducting an adequate 5-
Factor analysis.

There is no other tribe in North America that relies so heavily on revenue derived from
the operations of a power plant, nor is there another coal-fired power plant in North America that
is owned in such substantial part by the federal government. In addition, the federal
government’s trust responsibilities to the impacted Arizona tribes, especially in the context of the
2004 Arizona Water Settlements Act and other potential water rights settlements, are intricately
related to the proposed BART rule, and these water rights settlements have potential and
significant economic impacts in Arizona. These and other factors related to energy and non-air
quality impacts were not adequately evaluated in the BART analysis performed by EPA.

The 2013 ASU Report includes new information on the economic effects that are
exclusive to the Navajo Nation. The earlier Harvey Economics study, in contrast, did not focus
exclusively on the Nation but examined broad economic impacts in the state of Arizona
correlated to BART control options and assumed that BART would not lead to closure of NGS.

Promulgation of the proposed BART rule for NGS will have serious implications for the
Navajo Nation, as the 2013 ASU Report attests. Therefore, I am asking the EPA to conduct an
adequate 5-Factor Analysis pursuant to the BART Guidelines and to fulfill EPA’s trust
responsibility to the Navajo Nation, an Indian tribe that stands to incur substantial direct effects
from the proposed BART rule.

I 'am making this request even though the Nation has signed on to the Technical Work
Group agreement (“TWG agreement”) for NGS. The TWG agreement is a supplemental
proposal by the participants of the stakeholder work group and offers a “Better than BART”
alternative for achieving greater emission reductions while taking into account the future
economic and environmental considerations of the region. Although the Nation has signed the
TWG agreement, the Nation did so in light of the even more dire economic impacts of other
proposals. Regardless of the Nation’s signature on the TWG agreement, the previous concerns of
the Nation remain, and the Nation’s signature on the TWG agreement does not imply agreement
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that EPA’s 5-Factor Analysis is thorough and complete. In fact, the TWG agreement was crafted
to expressly allow for the Navajo Nation to continue communicating with EPA about the
proposed rule, including our assertion that the current 5-Factor Analysis is flawed.

Furthermore, the recent NGS lease amendments contain language related to the option for
the Nation to acquire an ownership interest in NGS. Although this is a potential scenario for the
Nation to explore, the timelines in the TWG agreement do not provide the Nation with enough
time to fully explore acquisition of the necessary resources to pursue this ownership option.

Lack of relevant and available information has prevented EPA from conducting an
adequate 5-Factor Analysis, particularly as related to non-air quality impacts. The new
information I have referenced in this letter should be considered and used by EPA to refine its 5-
Factor analysis; this new information should not be disregarded. It would be negligent for EPA
to conclude that an adequate 5-Factor analysis was conducted, given that the information now
available did not exist during the earlier stages of the proposed rulemaking. This new
information is critical in understanding the extensive impacts of NGS on the Nation, together
with the impacts of air regulations, particularly the non-air quality impacts of those regulations.

The Navajo Nation considered transmitting a preliminary final draft of the NGS Lease
Amendments to EPA in December 2012. Navajo Nation Department of Justice requested and
received guidance on conveying Confidential Business Information from EPA. But because the
proposed lease amendments had not been introduced to the Navajo Nation Council and had not
been proposed as new legislation, the Nation decided to wait until the Lease Amendments
became a public document before releasing them to EPA.

Another factor EPA did not consider when conducting its analyses and making its BART
proposal is economic mobility in the context of the Navajo economy. Economic mobility in
relationship to the revenue derived from NGS and the jobs that provide income to Navajo
families has not been assessed. From the ASU Report, certain information is understood related
to the economm significance of NGS to the Nation and Arizona. The Equality of Opportunity
Project,’ published in July 2013, contained findings about economic mobility. The study stated
that “near some of Arizona’s Indian reservations, a child bom into poverty has just a 4.8 percent
chance of rising to the top, the lowest rate in the Southwest.”” Moreover, the Harvard and
University of California, Berkeley scholars who published the report found that the lowest levels
of upward mobility were located in areas where a smaller middle class existed. On the Navajo
Nation the existence of a middle class is tenuous at best. Facilities like NGS help to sustain a
middle class and elevate Navajo people from poverty.

Information regarding economic mobility on the Navajo Nation is important in assessing
non-air quality impacts, particularly since the Navajo Nation is currently far from being a land of
opportunity. The adverse economic ramifications expected as a result of BART for NGS will
further diminish the economic gains the Nation has achieved through its coal-based economy.

Raj Chetty, et al, Summary of Project Findings, July 2013, The Equality of Opportunity Project, available at
http://www .equality-of-opportunity.org/
" Jonathan Reid, Study: Arizonans’ chances of climbing the economic ladder are mived, CRONKITE NEWS, August
14, 2013, available at hitp://cronkitenewsonline.com/2013/08/study-arizonans-chances-of-climbing-the-economic-
ladder-are-mixed/.
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Moreover, the existing poverty on the Navajo Nation will be perpetuated further and the middle
class on Navajo will be threatened.

Navajo Nation Involvement in the Technical Work Group and the Work Group
Agreement

The Nation, alongside other stakeholders, contributed fully and meaningfully in the
Technical Work Group meetings to discuss and identify emission alternative options for the
NGS. Representatives for the Nation were confronted with many challenges in contemplating the
best options for the Navajo Nation from among the various proposals discussed during the TWG
meetings. In the end, the Nation signed the TWG agreement because the Nation believed the
agreement presented the best alternatives of various other options, all of which could have
detrimental impacts on the Nation, particularly in terms of the Nation’s economy.

Endorsing the TWG agreement was therefore a difficult decision for the Navajo Nation to
make. The most troubling aspects of the agreement for the Nation relate to the proposed closure
of one 750 MW unit at NGS and the implementation of SCR on the remaining units if the Los
Angeles Department of Water and Power (“LADWP”) and Nevada (“NV”) Energy relinquish
their ownership shares in NGS by 2019, and if the Nation elects not to exercise the option of
purchasing a portion of the NGS ownership shares. The Nation anticipates harsh consequences
from the closure of one unit. These consequences will reverberate over time and the effects
experienced locally on the Navajo Nation will extend regionally. Between now and 2044,
$295,421,819 (in 2013 dollars) is expected in loss of revenues to the Nation from the closure of
one unit at NGS. In addition, despite having signed the TWG agreement, the Nation believes
that Low NOx burners and Separated Over-Fire Air should be BART for NGS.

In order to explore its option to acquire an ownership share in NGS, the Nation will need
to develop acquisition strategies, identify sufficient financial resources, and obtain tribal
legislative support to exercise that option. Depending upon the outcome of the variables at hand,
the Nation could lose the purchase opportunity, which would seal the loss of one unit.

The calculus involved is not simple and will involve reliance on the Nation’s resources
for the ability to finance an ownership share in NGS during this time of weakened economies.
For the Nation, the weakened national economy is compounded by declining revenues on the
Navajo Nation, particularly resulting from the closure of three units at Four Corners Power Plant
(“FCPP”) and the impending shutdown of a unit at NGS, depending on the final BART rule for
NGS. Requiring Low NOx burners and Separated Over-Fire Air as BART rather than SCRs
would tip the scales somewhat to allow NGS to remain in operation in the future. It is the
Nation’s position in any event that these technologies represent BART.

Encouraging aspects of the TWG agreement include the commitments by stakeholders,
particularly DOI, to mitigate the effects of the BART rule and to consider the diverse interests in
the region, including those of the Nation and other stakeholder tribes.







July 18, 2013 NGS Lease Extension with Amendments Contains Language Related to
Navajo Nation Ownership of the Navajo Project Share of Los Angeles Department of
Water and Power

The Navajo Nation and the operator and owners of NGS have negotiated an extension of the
NGS lease for an additional 25 years through 2044, and the proposed lease extension was
enacted by the Nation on July 30, 2013. The NGS owners are currently reviewing the
amendments included in the final Navajo Nation Council vote. Thereafter, DOI will determine
whether to grant final approval of the lease extension and amendments.

Some of the lease amendments contain language related to the Nation’s option (the “Navajo
Nation Purchase Option™) to obtain an ownership portion of up to 170 MWs in NGS (the
“Navajo Project”). The Nation’s potential share is described as the LADWP portion acquired by
Salt River Project (“SRP”) or any other current Lessee (the “Navajo Nation Interest”).” The
Nation may pursue the purchase option if LADWP’s ownership interest in NGS is sold or
purchased prior to December 23, 2019, and if the current Lessees consent. The Nation’s potential
ownelshlp is described in the lease amendments as occurring in two phases beginning as a

“virtual ownership™’ in the first phase, and leading to “direct ownership™® in the second phase.

The timelines in the lease are not specifically associated with the intricate processes
necessary to culminate in the Nation’s ownership, nor do the lease extension or the amendments
contemplate BART for NGS, installation of mercury controls, or other future rulemakings that
could further affect the Nation’s reliance on the revenue derived from NGS or the continued
viability and operation of NGS in the face of future environmental rulemaking. The references in
the lease related to ownership by the Nation are aspirational and presuppose that the Nation has,
or will have, all the necessary resources to acquire an ownership interest in NGS. As noted
above, there will be serious investment challenges for the Nation to acquire an ownership share
in NGS at a time when its own revenue has begun to rapidly decline, which will be intensified by
the retirement of three units at the FCPP from which considerable revenue has also been derived,
and by the timing of the necessary environmental actions for expiring federal permits and
operational aspects of NGS that were previously undocumented (e.g., Environmental Impact
Statement and permitting related to rights-of-way).

The NGS lease extension and amendments are therefore new information that should be used
by EPA to further assess the non-air quality impacts in finalizing BART for NGS.

" NGS Lease Amendment 1 as approved by Navajo Nation Council (NNC), July 18, 2013 (Legislation #0177-13)

’ The “virtual ownership™ agreement in the first phase will “provide an ownership-like cost/benefit structure. In this
phase, the Navajo Nation shall pay its share of the total Navajo Project costs that serve as the basis for charges to
other participants and would receive the applicable MWs of capacity it will be purchasing or its respective
percentage of output during unit curtailments or outages.” (NGS Lease Amendment 1, page 27, as approved by
NNC 7/18/2013).
$ “Direct ownership™ entails subjecting purchased interests to the same Navajo Project agreements’ requirements,
and provides that the Nation shall assume all rights and responsibilities of Navajo Project ownership (NGS Lease
Amendment 1 as approved by NNC 7/18/2013).
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Flexibility is Called for in the Compliance Timeframe to Install SCR beyond 2026
and to Meeting the 0.055 Ib/MMBTU Emission Limit.

A longer timeframe for compliance would allow the Nation to plan for and conduct
evaluations with goals related to long-term and sustainable economic development goals,
including developing strategies to incorporate electric generation alternatives. An extension of
the timeframe also would assist in ensuring that a permit limit is achievable on a continuous
basis and would allow the Nation to continue to receive revenue from the operations of NGS for
a predictable period.

The Nation supports a NO, emission rate of 0.08 Ibs/MMBtu as a permit limit if SCR will be
required as BART for NGS. EPA did not adequately consider the cost of compliance for NGS to
achieve the permit limit of 0.055 Ibs/MMBtu. The EPA needs to conduct a more thorough 5-
Factor Analysis for Cost of Compliance to understand that the stringent emission limit of 0.055
Ibs/MMBtu could force NGS to shutdown one or more emission units.

Region 9 has repeatedly told us that BART determinations are facility-specific and they
avoid considering non-facility impacts across our reservation region. EPA recognizes in the
proposed NGS BART rule that it has flexibility to alter various statutory deadlines, as it did in
the Tribal Authority Rule, and it should exercise this flexibility to consider other factors such as
cumulative impacts to NGS from earlier and on-going BART determinations for FCPP and San
Juan Generating Station (SJGS). FCPP is still ongoing, but they completed SO, reductions in
2005. SJGS is still ongoing, but under a Consent Agreement in 2005 they completed earlier
emissions reductions. The Mohave Generating Station closed in 2005 and so no longer emits
pollution into the 11 Class 1 areas that NGS impacts.

[ ask for your willingness to consider my requests. I also ask that EPA continue offering
flexibility and discretion in these regulatory actions, particularly considering their impending
impacts on the Navajo Nation. Many current EPA actions and future rulemakings will have the
potential to negatively affect the Navajo Nation and other tribes, both directly and indirectly, and
EPA must meet its consultation obligations to the Navajo Nation by analyzing the array of non-
air quality impacts to the Nation before finalizing the BART rule for NGS.’

[ appreciate your consideration of this important matter and look forward to discussing these
topics with you further. If you have any questions, I have designated Mr. Stephen B. Etsitty, as
the primary contact. Mr. Etsitty can be reached at 928-871-7692.

Sinesrely,

Ben Shelly,

Enclosures

*E.O. 13175, 65 Fed. Reg. 67249, (Nov. 6, 2000); see USEPA Policy on Consultation and Coordination with Indian
Tribes (May 4, 2011).
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\MENDMENT NO.TTO INDENTURE OF LEASE
[lnis Amendiment No. | (the " Anendment™) to the Indenture ol Lease dated September 290 1909
tthe T ease) is by and between the Navajo Nation, acting throueh the Navajo Nation Council
and its President. Tor and on behall of the Navajo Nation (the Navajo Nation s rcl‘crrcd to as
"1 essor”), and Arizona Public Service Company, Department ol Water and Power of the City off
Los Angeles, Nevada Power Company dba NV Energy, Salt River Project Agricultural
Improvement and Power District. and Tucson Electric Power Company (lormerly known as
Tueson Gas & Llectric Company) (collectively. tgether with theic suceessors and assigns.
referred to as "Lessees”, and cach individually referred to as “Lessee”). The Navajo Nation and

the Lessees are hercinatter collectively referred to as the "Partics”.

The Partics agree as lollows:

I. RECITALS

Al [Lessor and Lessees entered into the Lease tor the lease of the Leased Lands.
13. [essees wish to exercise their right and option to extend the Lease Term as provided in

Section 6 of the Lease from and alter December 23, 2019, as further amended by the
terms and provisions of this Amendment. Except as moditied by this Amendment, all of
the terms and conditions of the Lease shall remain in full force and effect.

C. (n addition, the Lessees wish to have the Navajo Nation provide its consent to the
issuance or extension by the Sccretary of the 323 Grants, as more particularly provided in
this Amendment.

D. Under federal law this Amendment requires the approval of the Secretary of the Interior
or his delegee to become eftective.

E. The Secretary will not make a decision with respect to the approval of this Amendment

prior to compliance with applicable laws.

NGS Lease Amendment 1 as approved by NNC 7/18/2013 (Legislation # 0177-13) 3







the Parties desire 1o cngage in linancial rnsactions related (o this Antendinent in

advance of the Sceeretary's decision.

The Parties recognize that pursuant to other agreements related to the Navajo Project and

as recognized in the Lease, SRP owns 2:4.3% of the Navajo Gienerating Station Jor the use

and benetit of the United States of America (the "United States' Share™).

. Phe Parties recognize that pursuant to the other agreements related to the Navajo Project
SRP is precluded from agreeing to terms in this Amendment that affect the United States'
Share without the prior written consent of the United States.

I Pursuant to other agreements related to the Navajo Project, the United States and the
[essees are required to provide to SRP advance payment for their separale portions of
costs and expenses to be paid by SRP as Operating Agent of NGS, including payments to
be paid to the Navajo Nation under the l.case and this Amendment,

I, Upon receipt by SRP of advance payments [rom the United States and the Lessees, SRP,
as the Operating Agent, shall then make any payment required by the terms of this
Amendment to the Navajo Nation.

K. The Parties recognize that in the cvent the Secretary were to decide to approve this
Amendment and the United States were to provide written notice to SRP providing
consent to SRP's execution of this Amendment for the use and benefit of the United
States, insofar as this affects the United States' Share, time is required for the United
States to secure necessary funds as, for example, through the issuance of a bond by the

operating agent for the Central Arizona Project.

IL DEFINITIONS

"323 Grant" has the meaning set forth in the Lease for those new right-of way and easement

grants or extension of existing rights-of-way and easements described in Exhibit 1 and Exhibit 2

NGS Lease Amendment 1 as approved by NNC 7/18/2013 (Legislation # 0177-13) 4







atached hereto.

"Additional Payment Acerual Period” has the meaning st lorth in Section VI(B) (Additional
PPayments).

* Additionad Payments” has the meaning sct forth in Section VI(A) {Additional Payments).

"\ (filiate™ means. when used in relerence o the Participants in the Navajo Project, any other
Person that dircetly, or indirectly, controls. is controlied by, or is under common control with a
Participant. For purposes of this definition. "control, "controlted by" and "under common control”
means the possession, direct or indirect. of the power to direct or cause the direction of the
management and policies of such Person whether through the ownership ol voting sccuritics.
participant interests, other ownership interests or contract.

*Amendment™ has the meaning set forth in the opening paragraph of this Amendment.

"Beginning [ndex” has the meaning set forth in Section VII(A) (Payment Escalation).

"CAWCD" means the Central Arizona Water Conservation District.

"Chapter Fund™ has the meaning set forth in Section XVI(A) (Local Community Involvement).
sConsumer Price Index" means the United States Department of Labor, Bureau of Labor
Statistics, Consumer Price Index — U.S. City Average, All Urban Consumers.

"Continued Transmission System Participants” has the meaning set forth in Section
[X(C)Termination; Termination of Payments).

"Effective Date" has the meaning sct forth in Section III(B) (Term; Effectiveness; Payments).
"Escalation Factor” has the meaning set forth in Section VIII(A) (Payment Escalation).

"Existing Lease Payments” has the meaning set forth in Section V(B)(2) (Lease Payments).
"Extension Index" has the meaning set forth in Section VIII(A) (Payment Escalation).

"Force Majeure Event" means that neither the Navajo Nation nor any or all of Lessees, shall be

NGS Lease Amendment 1 as approved by NNC 7/18/2013 (Legislation # 0177-13) 5







deemed to be in detault in respeet to any obligation under the Lease, ds amended, iU prevented from
fullilling such obligation by reason of "nncontrotlable forees™, as suelt term is defined in Section 2+
ol the Lease, but excluding action or inaction by the Navajo Nation tribal courts, Council and its
president, Tor and on behalf ol the Navajo Nation.

“Four Comers Lease Amendment” has the meaning set forth in Scection XV(E)T) (Consent to
Crrants of Right-of=Way and Easement).

"Pour Corners Participants” has the meaning sct forth in Section XV(E) (Consent o Grants ol
Right-ul-Way and liasement).

“[nitial Signing Payment” has the meaning sct forth in Section VII (United States Signing
l’qymcnt).

"LADWP" means Department of Water and Power of the City of Los Angeles.

"Lease” means the Indenture of Lease—Navajo Units 1, 2 and 3 between the Navajo ‘Tribe of
Indians and Arizona Public Service Company, Department of Water and Power of City of Los
Angeles, Nevada Power Company, Salt River Project Agricultural and Improvement and Power
District and Tucson Gas and Electric Company effective as of December 23, 1969.

"Lease Payment Accrual Period" has the meaning set forth in Section V(B)(1) (Lease Payments).
"Lease Payments" has the meaning set forth in Section V(A)(3) (Lcase Payments).

"[ cased Lands" has the meaning set forth in the Lease.

[ ease Year" Lease Year | means the date this Amendment is signed by the Navajo Nation
through the following December 22. Each subsequenf Lease Year is the twelve (12) full months
beginning December 23 of the preceding Lease Year through December 22 of the subsequent
Lease Year.

"Lessee(s)" has the meaning set forth in the opening paragraph of this Amendment.
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“Lessor” s the meaning et lorthin the opening paragraph ot this Amendment.
“\MMocnkopi-tldorado Cransmission Line” has the meaning st forth i Scection NV(EU
(Consent to Grants ol Right-ol-Way and Lasement).

UMW micans megawvall.

“Navajo  Generating - Station Scholarships” has the meaning set lorth in Scetion XVIIEA)
(Scholarship).

"Navajo Nation” micans the Navajo Nation {tormerly nown as Lhe Navajo Fribe of Indians as
stated in the fease), and includes any political subdivision, including but not limited 0 any
Chapter, Township, Township Commission, enterprise or taxing authority of the Navajo Nation.
“Navajo Nation Interest” has the meaning set forth in Scction XI(A) (Navajo Nation Ownership of
the Navajo Project).

"Navajo Nation Purchase Option" has the meaning sct forth in Scetion XI(A) (Navajo Nation
Ownership of the Navajo Project).

“Navajo Nation Right of Iirst Refusal Option" has the meaning set forth in Section XI(C) (Navajo
Nation Ownership of the Navajo Project).

"Navajo Project" means the Navajo Generating Station, associated facilities, railroad and
{ransmission system.

"Net Capacity" means the sum of the unit values reported to the U.S. Energy Information
Administration on Form EIA-860 Schedule 3, Part B, Line 2 for summer capability. This data can
also be found on the EIA website at http://www.cia.gov/electricity/data/eia860/index.html. If the
U.S. Energy Information Administration Form EIA-860 Schedule 3, Part B, becomes unavailable

to the public, then there shall be substituted a comparable reference, reasonably acceptable to all

Parties.
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“NGS™ neans the Mavajo Cenerating Station as delined in the Lease.
“NGS Community Chapters”  means the Navajo  Nation Bodaway/Gap, - Cameron,
Chilehinbeto, Coal Mine Canyon, Coppermine, Dennchotso, Kaibeto, Kayenta, LeChee, Navajo
Mountain, Oljato. Shonto, Tonalea, ‘T's*ah Bii Kin and Tuba City chapters, in which the Navajo
Project, associated tacilities and 323 Grants are located.

"Non-UL.S. Participant” or “Non-U.S. Participants” means respectively, an individual cntity ol the
lollowing list of cntities or all of the lollowing cntitics collectively: Arizona Public Serviee
Company, LADWP, NV Energy, Tucson Llectric Power Company and SRP, where :SRP'S
obligation is limited only to that portion of the Navajo Project owned for its own use and benelit.
"Non-t1.S. Participant” or "Non-U.S. Participants” shall expressly exclude any SRP ownership in
the Navajo Project for the use and benelit of the United States. "Non-U.S. Participant” or "Non-
1J.S. Participants” shall also include any entity other than the U.S. purchasing a future interest in
the Navajo Project.

"Notice of Cessation" has the meaning set forth in Section 1X(B) (Termination; Termination of
Payments).

"Notice of Decision" has the meaning set forth in Section 1X(A) (Termination; Termination of
Payments).

"Notice of Lcase Termination” has the meaning set forth in Section IX(B) (Termination;
Termination of Payments).

"Notice of Planned Cessation" has the meaning set forth in Section IX(A) (Termination;
Termination of Payments).

"Operating Agent" means SRP as the operating agent of NGS, and its successors.

"Participant” or "Participants" means respectively, an individual entity of the following list of

NGS Lease Amendment 1 as approved by NNC 7/18/2013 (Legislation # 0177-13)
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cotities or all ol the Tollowing entitics collectively: Arizona Public Service Company, LADAWIEL
NV Enerey, Tueson Electrie Power Company, SRE and the Uhited States ot America, acting
through the Bureau ol Reclamation: pursuant 104 delegation of authority by the Secerctary of
Interior. "Participant” or Participants” shall also include any entity other than the U.S. purchasing a
[Lture interest in the Navajo Project as provided for m other Navajo Project agreenients.

“Parties” has the meaning sct forth in the opening paragraph ot this Amendment

"Payments” means collectively, the payments ander this Amendment, including the Signing Bonus,
[.case Payments. Additional Payments. payments to the Chapter Fund, payments to the Scholarship
I'und, and the Signing Payment.

"person” means an individual, corporation. unincorporated organization, partnership, limited
liability company, joint venture, trust, governmental agency, ‘Tribal government or tribally
owned enterprise or other entity.

"Phase | SA" has the meaning sct forth in Scction XIVEXD) (Removal of Improvements;
Restoration).

"Remainder Signing Payment” has the meaning sct forth in Section VII(E) (Payment
Escalation).

"Reservation Lands" has the meaning set forth in the Lease.

"Revocation Notice" has the meaning set forth in Section X (Revocation of Amendment).
"Scholarship Fund" has the meaning set forth in Section XVI1I(A) (Scholarship).

"Secretary” means the Secretary of the United States Department of the Interior or his/her
authorized representative or such person or agency as he/she may expressly designate to perform
the functions provided in the Lease and this Amendment to be performed by him/her or such

federal agency as may succeed to the duties of the Secretary of the Interior under the Lease and this
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Aniendment.

"Seeretary Approval” means the Secretary’s approval of this Amendment in accordance with title

23, United States Code Section -+ 5(a), written authorization to SRP to exceute tie amendment for

the use and benetit of the United States and issuance of new or renewal of existing 323 Grants [or

use by the Navajo Project.

"Signing Bonus" has the meaning set forth in Section [V (Signing 13onus).

"Signing Bonus Deadline” has the meaning sct forth in Section 1V (Signing Bonus).

"SR means the Salt River Project Agricultural Improvement and Power District.

"Perm" has the meaning sct torth in Section HI(C) (Term; Effectiveness; Payments).

"Fransmission Facility Removal Notice" has the meaning set forth in Section XIV(E) (Removal of

Improvements: Restoration).

"United States' Share" has the meaning set forth in Section [(G) (Recitals).

IIl. TERM; EFFECTIVENESS; PAYMENTS

. The recitals set forth in Section [ of this Amendment are incorporated into and made part
of this Amendment.

3. This Amendment shall be binding and effective upon all Parties when executed by the
Navajo Nation and all of the Lessees, and after the expiration of thirty (30) days
following Secretary Approval provided the Operating Agent on behalf of Lessees has not
objected to any material deviations in the terms of Secretary Approval from the Parties’
submission for Secretary Approval within such thirty (30) day period, with such date
referred to herein as the "Effective Date". If the Operating Agent on behalf of the Lessees
objects to the terms of Secretary Approval within the thirty (30) day period and the

objection is not resolved to the satisfaction of all Parties prior to the earlier of (i) one
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hundred ciehity (180) days atter the date ol Seeretary Approval, or (i) the expiration ul
the Lease in accordance with its original term. then this Amendment Shall terminate.
Notwithstanding the toregoing, the Non-ULS. Participants commit to make all Payments
due 1o the Navajo Nation prior o the Elfective Date as provided for in this Amendment
[bllowing exceution by all Non-U.S. Participants.

Subject to the moditications provided for in this Amendment, including without
limitation the provisions of Sections EX (Fermination; Fermination of Payments) and
NIV (Removal of Improvements: Restoration). Lessees hereby exercise their right and
option as provided in Section 6 of the Lease to extend the term (the "Term™) of the Lease
(tom December 23, 2019 through December 22, 2044,

it any transmission line located on 323 Grant premises has not been used for more than
two (2) years alter the cftfective date of the renewed or new 323 Grants, then the 323
Grant associated with that line will be deemed to expire pursuant to 25 CFR §169.20.
Subject to the provisions of Section XIV (Removal of Improvements;
Restoration), the 323 Grants for the Navajo Project shall be issued by the
Secretary and extended through December 22, 2044,

Notwithstanding anything in this Amendment to the contrary, Payments made under this
Amendment by SRP, in its capacity as the Operating Agent, are conditioned upon the
prior receipt of the funds from the Participants, as applicable, in accordance with the
terms of the other Navajo Project agreements. All Payments to be made by the Lessees
under this Amendment shall be paid to the Navajo Nation by SRP, as Operating Agent,
except for tax payments required in the Lease. Such tax payments shall cease as provided
‘1 accordance with Section VI(B)}2) (Additional Payments). Upon receipt by SRP of

Payments, SRP, as the Operating Agent, shall then make any payment required by the
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terms ot this Amendment to the Navajo Nation.

1IV.  SIGNING BONUS

[ the Navijo Nation provides its final approval and exceution of this Anendment and the Past Use
.\;rccx‘ncnts as provided in subparagraphs A and B below, the Navajo Nation shall reecive a signing
bonus of one million doilars ($1,000,000) (the ~Sianing Bonus™). ‘The Past Use Agreements are the
<130 kV Tie Line Settlement and Release Agreement” and the “Navajo Project Western
Transmission System Scttlement and Release Agreement” previously negotiated by the Parties.
Final approval of the Amendment and the Past Use Agreements shall be deemed to have occurred
when the following events and actions have been completed:

A Final approval for the Amendment means approval of documents that are mutually
acceptable to the Parties, specitically including the Navajo Nation Council authorizing
resolution. Amendment, and other attendant documents that require or imply a legal

obligation for cither Party. The Council must approve these documents on or before July
31. 2013 and the President of the Navajo Nation must execute the necessary documents
on or betore July 31, 2013.

B. Final approval of the Past Use Agreements means approval of the “230 kV Tie Line
Settlement and Release Agreement” and the “Navajo Project Western Transmission
System Settlement and Release Agreement” that are mutually acceptable to the Parties.
Appropriate officials and employees within the Navajo Nation Division of Natural
Resources and the Navajo Nation Department of Justice must approve these agreements
on or before July 31, 2013. The Navajo Nation Office of the Attorney General must
exccute these agreements on or before July 31, 2013.

If the conditions to the Signing Bonus set forth above are met, the Navajo Nation shall receive a

signing bonus of one million dollars ($1,000,000.00) (the "Signing Bonus"). If the conditions
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o the Sining Bonus are met. SRP as the Operating Agent shall pay the: Non-ULS.
Participants” share or portion ol the Signing Bonas in the amount of scven hundred {ifty-
event tousand dollars ($737.000.00) to the Navajo Nation within thirty (30) days ol the Navajo
Nation's exeeution of this Amendment. Upon Sceretary Approval, SRE shall pay the portion ot
the Sicning Bonus attributable to the United States” Share in the wmount of two hundred forty-
three thousand dollars ($2:13.000.00) on the Lffective Date. If the Navajo Nation is delayed or
hindered in or prevented from the pertormance approval and execution ol this Amendment by
reasons of a Foree Majeure Event, the Signing Bonus Deadline shall be extended lor the period
of the delay.
V. LEASE PAYMENTS
Y Consideration lor Lease Payments
I In consideration for the lease to Lessces of the Leased Lands and the 323
Grants listed in Exhibit 1 and Navajo Nation consent to the Secrctary's
issuance of the new or rencwed 323 Grants, Lessees shall pay the Lease
Payments, when the Parties have completed the necessary approvals, as sct
forth in this Amendment. The Parties recognize that the necessary approvals for
the pre-2020 Non-U.S. Participants’ Lease Payments do not include Secretary

Approval.

(g8

The Parties acknowledge and agree that all Lease Payments in excess of
Existing Lease Payments made on or before December 23, 2018 are in
consideration for this Amendment and for the Navajo Nation's consent to the
issuance or renewal of the 323 Grants by the Secretary.

Lessees will pay lease payments to the Navajo Nation annually in advance on or

G

before December 23, the first day of the Lease Year to which the payment is
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applicable (the “ease Payment™) as lurther provided below. Tease Payment will
he paid to the Navijo Nation in a single payment.

13. [ ease Payiments Prior to Sceeretary Approval

. For the Lease Year 2013, i the Navajo Nation provides final approval and
exceutes this Amendment  belore December 23, 2013, the  Non-U.S.
Participants” - 2013 Lease Year Lease Payment shall accrue in the amounts as
provided below, which amounts depend on the date: of exceution ot this

Amendment by the Navajo Nation:

Date of Navajo Nati n Excctition of t Eease Payment for. @+
Amendment:7 o = Lease:Year2013+7 . - ;
December 1, 2012 - April 30, 2013 $6,369.090.00

May 1, 2013 — July 31,2013 $4,776,817.00

August 1, 2013 — October 31, 20 13 $3,184,545.00
November 1, 2013 — December 22, 2013 $1.592.273.00

On or after December 23, 2013 $0

It the Navajo Nation executes this Amendment on or alter December 23, 2013,
but prior to Secretary Approval, the Lease Payment by the Non-U.S. Participants
in the amount of six million three hundred sixty-nine thousand ninety dollars
($6,369,090.00) per Lease Year shall accrue beginning with the first December
23 following execution of this Amendment by the Navajo Nation and will
continue until the earlier of (a) December 23, 2018; or (b) the date when all
of the Non-U.S. Participants have executed this Amendment (the "Lease

Payment Accrual Period™). The Lease Payment accrued during the Lease

Payment Accrual Period shall be paid by the Non-U.S. Participants to the
Navajo Nation within thirty (30) days of the execution of this Amendment by
all Non-U.S. Participants. Notwithstanding anything contained herein to the

contrary, if this Amendment is not approved and executed by all of the Non-
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ES. Participants on or belore December 220 2018, then no accrued Lease

Payments shall be due by the Non-ULS. Participants to the Navajo Nation.

ok During the Lease Payment Acerual Period, Eessees shall continue Lo pay to the
Navajo Nation the annual fease rental of six hundred cight thousand tour hundred
dollars ($608.-H00.00) as provided in Section 7 of the Lease (the "Existing Fease
Pavments”). SRP shall continue to pay to the Navajo
Nation the portion of the xisting Lease Payment attributable to the United
States' Share in the amount ot one hundred forty-seven thousand cight hundred
forty-one dollars and 20/100 ($147,841.20) annually until the carlier of: (a)
December 23, 2018 or (b) the Effective Date.

Beginning on  the first December 23 following exccution of this

‘oo

Amendment by the Navajo Nation and all Non-U.S. Participants, the Non-

U.S. Participants shall make Lease Payments to the Nuavajo Nation in the
amount of six million cight hundred twenty-nine thousand six hundred forty-
cight and 84/100 dollars ($6,829,648.84) per Lease Year and their obligation
to pay their portion of the Existing Lease Payments and any other payments
made for use of transmission corridors associated with the Navajo Project will
end. The Lease Payment in the amount of six million eight hundred twenty-nine

thousand six hundred forty-eight and 84/100 dollars ($6,829,648.84) will

continue until the earlier of: (a) December 23, 2018; or (b) the Effective Date.

C. [.case Pavments After the Effective Date

[ Upon the Effective Date, Lessees will commence making Lease Payments to the
Navajo Nation in the amount of nine million dollars ($9,000,000.00) for the

foltowing Lease Year until terminated in accordance with Section [X
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(lermination; Termination ol Payiments); provided, however, that such payments
will not commence untilt the first December 23 tollowing the Elfective Date.

[he Lease Payment payable after the Effective Date is based upon the total of 7,472

~

acres for the Navajo Project. [Fadditional acreage for the Navajo Project is required,
the Operating Agent shall commission a survey ol the portion of fand 1o be added to
the Navajo Project to determine the exact acreage. For such additional acreage, if
any, the Lease Payment shall be adjusted upward based on $1.204 per additional
acre escalated according to Section VI (Payment Escalation), except as provided
in Section XV.E.1 (Consent to Rights-of-Way and Easement).

Esealation of Fease Paviments

Al Lease Payments, other than Existing Lease Payments, to be made by any
[.essee, whether prior to or alter the Lffective Date or during the Lcase Payment

Accrual Period, shall be escalated according to Section VIII (Payment Escalation).

VI. ADDITIONAL PAYMENTS

In consideration of the additional payments by Lessees (the "Additional
Payments"), the amounts of which are described below, the entirety of Section 7(f) of
the Lease and the following language from Section 7(e) of the Lease are deleted
cftective upon the Effective Date:

"orovided, however, that after thirty-five (33) years from the commencement of
commercial operation of Unit 3 of the Navajo Generation Station, the foregoing
covenants shall lapse as to taxation of the property of Lessees located on the Leased
Lends, or located on Reservation Lands pursuant lo the Related Rights, or located
pursuant to the rights-of-way and easements referred to in Sections 3(u) and 3(b)

hereof- provided that during the remainder of the term of the Lease, no property taxes

16
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vubdivision thereof, as the case mav he, applicable to such property ai tiat time.

sheddl be Tevied by thie Tribe on such property at g rate or in any canaunt, ot velation o
value. inoeveess of one-half (1.2 of the cyuivalent rate, in relation (o value, of the

degregate propertv tuxes fevied or imposed by the State of Arizona ar amy political

e remainder ol the language in Section 7(¢) of the Lease shall remain in lull torce
and eflect.

Additional Payments—Non-U.S. Participants—Prior to [case Year 2020

Subject to Section VI(13)(2) below, upon exceution of this Amendment by the
Navajo Nation. the amount of one million cight hundred ninety-nine thousand six
hundred seventy-two  dollars ($1,.899.672.00) shall commence accruing  per
quarter payable to the Navajo Nation by the Non-U.S. Participants as the
Additional Payment (the "Pre-2020 Additional Payment”) as further provided
below. [f the Navajo Nation executes this Amendment on or before April 30,
2013. then the accrued amount of Pre- 2020 Additional Payment owed by the
Non-U.S. Participants will be calculated quarterly beginning with the January 31,
2013 quarterly payment. It the Navajo Nation executes this Amendment on or
after May 1, 2013, then the accrued amount of the Pre-2020 Additional Payment
owed by the Non-U.S. Participants will be calculated beginning with the first
quarterly due date following execution of this Amendment by the Navajo Nation.
Quarterly payments will be accrued on January 31, April 30, July 31 and October
31 of each year until the carlier of: (a) the date that all of the Non-U.S.
Participants execute this Amendment; or (b) October 31, 2019 (the "Additional
Payment Accrual Period"). At the end of the Additional Payment Accrual Period,

the Pre-2020 Additional Payment then accrued will be paid to the Navajo Nation
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by the Non-ULS. Participants within thirty (30) days of the execeution of this
Amendment by all of the Non-U.S. Participants. Notwithstanding anything
contained hereinn to the contrary, it this Amendment is not approved ind executed
by all ol the Non-U.S. Participants on or belore October 31, 2019, then no acerued
Additional Paynient shall be due by the Non-U.S. Participants to the Navajo
Nation.

L Until the Elfective Date, the Lessees shall continue paying to the Navajo Nation
their respective tax payments owed pursuant to the Lease and the Additional
Payment amounts through October 31, 2019 shall be reduced by the amount o fthe
tax payments made to the Navajo Nation by the Lessees. Upon the Effective Date,
the obligation of Lessees to pay taxes pursuant to the Lease shall be prorated
through the Effective Date and will therealter cease.

Upon execution of this Amendment by the Navajo Nation and all Non-U.S.

|y

Participants, the Non-U.S. Participants will begin paying the Pre- 2020 Additional
Payment in the amount of one million cight hundred ninety-nine thousand six
hundred scventy-two dollars ($1,899,672.00), minus any taxes paid after the
previous quarterly payment, per quarter until the earlier of: (1) October 31, 2019,
or (2) the date the Operating Agent gives a Notice of Cessation under Section IX

(Termination; Termination of Payments) that NGS has ceased operation.

C. Prior to Lease Year 2020 Additional Payment—United States

[F Secretary Approval is provided prior to October 2019, upon the Effective Date, SRP
will begin making Additional Payments to the Navajo Nation attributable to the United
States' Share in the amount of six hundred nine thousand eight hundred two dollars
($609,802.00) per quarter until October 31, 2019.
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1. Commencing Lease Year 2020 Additional Payments— |Lessees

I [ the Elfective Date veeurs prior to December 23, 2019, and it the Operating
Agent has not given a Notice of Cessation o the Navajo Nation pursuant to

Section [N (Termination: Termination of Paviments), Fessees shall pay the
Pt}

Additional Payment of thirty-lour million dotlars ($3:1.000,000.00) per l.case
Year in quarterly installments of cight million five hundred thousand  dollars
($8.500.000.00) to the Navajo Nation beginning on January 3b, 2020, The
quarterly payments will be due on January 31, April 30, July 31 and October 31
ol each Lease Year and will continue through October 31, 2044, subject to the

adjustment provision in Section VI(D)(2) below (relating to Net Capacity) and

the termination provisions in Section IX (Termination: T'ermination of Payments).

LJ

If the Net Capacity is reduced from the existing Net Capacity of 2,250 MW
by a cumulative amount of ten percent (10%) or more at any time prior to the
expiration of the Term, the Additional Payments will be reduced by the total
percentage of such reduction. If the Net Capacity of NGS is increased over the
c.\;isting‘ Net Capacity of 2,250 MW by a cumulative amount of by ten percent
(10%) or more at any time prior to the expiration of the Term, the Additional
Payments shall be increased by the total percentage of such increase. Thereafter,
any future Net Capacity reduction or increase percentages will result in a
proportionate decrease or increase in the Additional Payment.

L. Escalation of Additional Payments

All Additional Payments, to be made by any Lessee, whether or not prior to or after

Lease Year 2020 or during the Additional Payment Accrual Period, shall be escalated

according to Section VIII (Payment Escalation).
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Vil UNITED STATES SIGNING PAYMENT
Cpon the Elfective Date, SRP shall make an Initial Signing Payment to the Navaju Nation
attributable to the United States' Share in the amount of one million dollars ($1,000,000.00) (the

"Initial Siening Payment"), which includes the United States' portion ofany Signing Bonus and a

portion ot the Additional Payments. In addition, as set forth in the {ollowing sentence, SRP shall
pay the Remainder Signing Payment to the Navajo Nation attributable to the United States'
Share, the amount of which is dependent on the date the Navajo Nation executes this
Amendment and the date of Secretary Approval, as sct torth in Lxhibit 3 attached hercto. In
order to provide CAWCD. the operating agent for the Central Arizona Project, sufticient time to
obtain financing, the Remainder Signing Payment shall be paid as soon as practicable, but no
later than cighteen (18) months alter the Elfective Date. The Navajo Nation and SRP shall
collaborate with CAWCD and the United States on cfforts to minimize the time needed to pay
the Remainder Signing Payment. The Initial Signing Payment and the Remainder Signing

Payment are subject to escalation as provided in Section VIII (Payment Escalation) below.

VII. PAYMENT ESCALATION

A. ‘The "Beginning Index" (Bl) for all adjustment dates is the Consumer Price Index that is
published for October, 2011. The “Extension Index" (El) is the Consumer Price [ndex
published for the October immediately preceding the then current adjustment date. The
"Escalation Factor" (EF) for all adjustment dates is the increase in the Consumer Price
Index as determined ‘by dividing the Extension Index by the Beginning Index as shown in
the following equation:

EF =EI/BL

[f the EF for any adjustment date is less than the EF of the previous year adjustment
date, the EF of the previous year adjustment date is to be used for calculating the
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adjusted pasyment. 1 the manner i which the Burcaw o Labor Statistics determines
the Consurer Price Index is materially revised, the Parties shall make an adjustment
e revised index which will produce a result equivalent, as nearly as possible, to that
which would have been obtained i the Consumer Price Index had not been so
revised, If the Consumer Price Index becomes unavailuble to the public or il the
cquivalent data is not readily available to cnable the Partics to make the calculations
referred to herein. then there shall be substituted theretore a comparable index,
reasonably acceptable to all Parties, based on the changes in the cost of living or
purchasing power of the consumer dollar.  published by an ageney of the federal
sovernment, or in the absence thereot, by a nationally recognized financial reporting
service.

At the end of any accrual period, the accrued amount is escalated using the immediately
prior October CPI value for the Extension Index.

1. That portion of the accrued amount resulting lrom lease, community, .or

scholarship payments will be escalated according to the following equation:

Izscalated Payment = (accrued amount)(EF).

[Re]

That portion of the accrued amount resulting from Additional Payments will be
escalated according to the tollowing equation:

Iiscalated Payment = (accrued amount)(1 +25%(EF-1))

The cscalated Lease Payment shall be calculated each Lease Year prior to the Lease
Payment due date (each an "adjustment date”) commencing with the first Lease Payment
paid to the Navajo Nation, after the accrued Lease Payment amount has been paid, to an
amount equal to $9,000,000 multiplied by the Escalation Factor as shown in the

following equation:

21







Lsealated Lease Payment = 59,000,000 X Escalation Factor.
D. Uhe Additional Payment shall be escalated:
. FFor the Additonal Payments that were acerued during the Accerual Period, add all
the Additional Payments accrued but not paid and multiply this value by one
(1) plus twenty-five percent (25%) of the Discalation Factor minus one (1), as
shown in the following equation:
scalated Additional Payment = Accrued Additional Payment X (1 + 25%(1:1-1))
Where the Uxtension Index is cqual to the latest available October CPI value
at the time the accerued payment is due.

For the Additional Payments that occur alter the Accrual Period, but prior to the

lv

liffective Date, multiply the amount of one million cight hundred nincty-nine
thousand six hundred seventy-two dollars ($1,899,672.00) per quarter by one (1)
plus twenty-live percent (25%) of the Escalation Factor minus one (1), as shown in
the following equation:

Escalated Additional Payment = $1,899,672 X (1 + 25%(EF-1))

Where the Extension Index is cqual to the latest available October CPI value at the
time the quarterly Additional Payment is due.

For the Additional Payments that occur alter the Effective Date but prior to

(O8]

December 23, 2019, add the Additional Payments due by the Non-U.S. Lessees
($1,899,672.00) to the amount attributable to the United States' Share ($609,802.00)
and then multiply that value ($2,509,474) by one (1) plus twenty-five percent (25%)
of the Escalation Factor minus one (1), as shown in the following equation:
Escalated Additional Payment = $2,509,474 X (1 + 25%(EF-1))

Where the Extension Index is equal to the latest available October CPI value at the
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time the quarterly Additional Paymentis due.

b For the Additional Payments that occur alter December 220 2019, multiply the
amount ol cizht million five hundred thousand dollars (58.500.000.08) per quarter
by one (1) plus twenty-live pereent (25%9) ot the Escalation Factor mimnus one (1), as
Sown in the following cquation:
sealated Additional Pavment = $8,500.000 X (1 + 23%(LEEF-1))

Where the Extension Index is equal to the latest available Qctober CPF value at the
time the quarterly Additional Payment is due.
£ ‘The Initial Signing Payment shall be escalated at the time of payment (the

"adjustment date”) to an amount equal to:

Initial Signing Payment = ($243.000)(EF) H757.000( 1-+.25(LEF-1)))

The Remainder Signing Payment shall be escalated at the time of" payment (the

"adjustment date™) to an amount equal to:

. The portion of the Remainder Signing Payment that is determined pursuant to

Exhibit 3 and annotated as "Lse Pmts (100%)," is multiplied by the Lscalation
Factor as shown in the following equation: |

Escalated Payment (atiributable to Lease Payments) = "Lse

Pmts (100%)" Amount X EF.

The portion of the Remainder Signing Payment that is determined pursuant to

(9

Exhibit 3 and annotated as "Addl Pmts (25%)," is multiplied by one (1) plus
twenty-five percent (25%) of the Escalation Factor minus one (1), as shown in
the following equation:

Escalated Payment (attributable to Additional Payment) =

"Addl Pmts (25%)" Amount X (1 +25%(EF-1)).
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[ he two vilues caleulated in subparagraph | and 2 above are added together and result in
the "Remainder Signing Payment”, which shall be paid according to Section VI (United
States Signing Payment).

IX. TERMINATION; TERMINATION OF PAYMENTS
Except in the case of a Foree Majeure Event, if Lessees determine that they will cease
aperation of one or more units at NGS prior to the expiration of the “T'erm, the

provide preliminary  written notice  (CNotice ot Panned

Operating  Agent  shall
Cessation™) to the Navajo Nation at least two (2) years prior o the permanent cessation
of commercial operation of such unit(s) or NGS. For ninety (90) days alter providing the
Navajo Nation a Notice of Planned Cessation, Lessees shall consider proposals by the
Navajo Nation for modified terms and conditions of the Lease to provide for continued
commercial operations at NGS. It the Navajo Nation is not a Participant at the time of’
the Notice of Planned Cessation, Lessees shall provide the Navajo Nation data and
other information that Lessees collectively are utilizing to make the determination to
cease commercial operation of NGS, so long as the Navajo Nation enters into a
mutually acceptable non- disclosure agreement to go?ern the disclosure of such data and
information. Individual Participants and the United States are not required to provide
proprictary data and other information to the Navajo Nation that they would
otherwise not share with the other Participants. Any time following the end of the ninety
(90) dqy period, the Operating Agent shall provide written notice to the Navajo

Nation of Lecssees' final decision regarding cessation or continuation of commercial

operation at NGS (the "Notice of Decision"). Nothing contained in this Section or in
this Amendment shall be deemed to create any obligation by Lessees to accept any

proposals by the Navajo Nation or any obligation by the Navajo Nation to provide a
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proposal tor the continued operation ol the Navajo Project.
lhe Operating Agent shall provide written notice W the Navajo  Nation upon

cessation of  commercial operations at NGS - (the "Noticeof” Cessation”). Upon

compliance with provision of all applicable notices, bessees may tenuinate the Lease
al any time prior to the expiration of the Term by providing written notice of Lease

ermination o the Navajo Nation (the "Notice_of [ease Tepmination™). The Notice off

lease lermination shall state the planned date tor termination of the Fease. upon

which date the terms of Section X1V (Removal of Improvements: Restoration) are

applicable.
If some or all of the Participants owning interests in the Navajo Western or
Navajo Southern transmission systems of the Navajo Project wish to continue the

operation and use of cither or both transmission systems ("Continued Transmission

System Participants™) after a Notice of Decision to cease commercial operation of NGS

has been sent, the Continued Transmission System Participants shall provide written
notice of such intent to the Navajo Nation. The Continued Transmission System
Participants and the Navajo Nation shall negotiate in good faith for new terms and
conditions to support the continued operation of the transmission systems or portion
thereof.

Lessee's are obligated to continue making Payments, once started, until that obligation is
terminated as follows: (1) Lessece's obligation to pay Additional Payments to the
Navajo Nation shall immediately terminate upon the provision of the Notice of
Cessation; (2) Lessee's obligation to pay the Lease Payments, payments to the Chapter
Fund and payments to the Scholarship Fund shall terminate on the earlier of (a) the date

of completion of removal of improvements and restoration of the Leased Lands and 323
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in accordance  with Sceetion NIV (Removal  of” hnprovements;

Giranls  premises

Restoration), or (b) December 23, 20-L1

Uhis Section shall survive the termination or expiration ot the Lease.
X. REVOCATION OF AMENDMENT

On and aiter the date that the Navajo Nation approves and exccutes this /\111C|1d|11c11t. the

Navajo Nation agrees not to revoke its approval and execution ol this Amendment  or

its consent to any of the 323 Grants listed in Exhibits 1 and 2; provided, however, that

the following provisions shall apply it the Navajo Nation breaches this provision:

. I the Navajo Nation revokes its approval and exccution of this Ammendment or its
consent to any ol the listed 323 Grants before all of the Non-U.S. Participants
have exceuted this Amendment, the Non-U.S. Participants shall not be required to
pay any Payments, accrued or otherwise, provided for in this Amendment.

2 If the Navajo Nation revokes its approval and execution of this Amendment or its
consent to any of'the listed 323 Grants after execution of this Amendment by all Non-
U.S. Participants but prior to the Effective Date, the Navajo Nation shall, within thirty
(30) days of such revocation, refund to the Non-U.S. Participants all Payments that the
Non-U.S. Participants havg paid pursuant to this Amendment prior to such revocation,
less the amount that would have been paid under the Lease. This refund obligation
shall survive the revocation of approval ofthis Amendment by the Navajo Nation.

Prior to the Effective Date, the Non-U.S. Participants may revoke their approval of this

Amendment by written notice to the Navajo Nation (a “Revocation Notice™), whereupon

this Amendment shall become null and void. If the Non-U.S. Participants revoke their

execution of this Amendment prior to the Effective Date, the Navajo Nation shall be

permitted to retain all Payments made prior to the Revocation Notice by the Non-U.S.

Participants pursuant to this Amendment.
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¢ On and atter the Ellective Date, this Amendment and the Fease may be tenninated only as

provided in Section 1X of this Amendment.
NI NAVAJO NATION OWNERSHIP OF THE NAVAJO PROJECT

AL I, with the consent ot the Participants, SRP or any other current Lessee and LADWP
agree 1o and complete the purchase and sale ot all or a portion of LADWP's ownership
interest in the Navajo Project prior to December 23, 2019, the Navajo Nation, acting on its
own behalf or through an enterprise or authority designated by the Navajo Nation, shail
have the option (the "Navajo Nation Purchase Option") to acquire an ownership interest of
up to 170 MWs in the Navajo Project of the share ol LAWDP acquired by SRP or any
other current Lessee (the "Navajo Nation Interest”).  The Navajo Nation Interest shall
include a share ol the transmission rights purchased by SRP or any other current Lessce,
where such share is determined by dividing the MWs of the Navajo Nation Interest by the
MWs SRP or any other current Lessce acquires from LADWP. The Navajo Nation
Purchase QOption may be exercised by the Navajo Nation following the date that LADWP's
ownership interest is transferred to SRP or any other current Lessee in accordance with the
same terms, conditions and procedures in effect for ownership interest transfers between
the Lessees at the time of the transter of any portion of the LAWDP ownership to other
Lessees. Future agreements, including but not limited to the Navajo Project Co-Tenancy
Agreement modifications, for Navajo Nation direct ownership in the Navajo Project are
required to be mutually acceptable by the parties to the agreement, including cxisting
Participant release of liability for the seller.

3. [f the Navajo Nation elects to exercise the Navajo Nation Purchase Option, the transfer of
ownership shall occur in two phases. Separate phascs are necessary to address

v

requirements and options pre- and post-Effective Date. Future agreements for either the
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“virtual ownership™ or the "direct ownership” phases deseribed l;clc)\v mtist be mutually

aceeptable to the applicable parties thereto.

. [he lirst phase shall be a "virtwal ownership” agreement that provides an
ownership-like cost/benelit structure. I this phase, the Navajo Nation shall
pay its share of the total Navajo Project costs that serve as the basis tor charges
o the other Participants and would receive the applicable MWs ol capacity
it will be purchasing or its respective percentage ol output during unit
curtailments or outages. Delivered energy would be subject to the same
operational risks as any other Participant.

Upon the receipt of all regulatory, board and other approvals of the transter of

("]
.

the acquired interest required by any Participant or lhc Navajo Nation, including
any required Secretary Approval, the Navajo Nation may convert the "virtual
ownership" into "direct ownership" of the Navajo Nation Interest. If' the Navajo
Nation clects to convert its "virtual ownership" interest into "direct ownership”,
the purchased interest shall be subject to the same Navajo Project agreements’
requirements as any other Participant, including existing Participant release of
liability for the seller. Each existing Participant must approve the release of
the seller(s) and obtaining the release would be a condition of closing the
Navajo Nation Interest. Upon the transfer of the ownership interest in the Navajo
Project to the: Navajo Nation, the Navajo Nation shall assume all the rights and
responsibilities of Navajo Project ownership as provided in the various Navajo
Project agreements then in effect.

C. If the Navajo Nation elects not to exercise the Navajo Nation Purchase Option, then

the Lessees shall provide the Navajo Nation, acting on its own behalf or through an
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cnterprise or authority designated by the Navajo Nation. a right of first relusal option

(the "Navajo Nation Right ot First Refusal Option™) to purchase any proposed Navajo

Project ownership interest for sale by any Lessee on substantially the same terms and
conditions as a proposed sale that oceurs on or alter the Elfective Date ot this
Amendment. 11 a Lessee proposes to sell all or a portion ol its ownership interest i the
Navajo Project, other than the portion SRP owns {or the use and benelit of the United
States. such lessee shall provide written notice to the Navajo Nation thereof stating
the terms and conditions on which it intends o sell such ownership interest. ‘The
excrcise of the Navajo Nation Right of First Refusal Option and subsequent transfer
ol the proposed Navajo Project ownership interest shall be in accordance with the
same terms, conditions and procedures then in eftect for ownership interest transfers
between the Lessees. For purposes of exercising the Navajo Nation Right of First
Refusal Option, the Navajo Nation shall be given an ownership proxy of NGS of
7.5%. Future agreements that will be made for direct ownership are required to be
mutually acceptable by the parties to the agreement, including existing Participant rclease
of liability tor the seller.

The Participants shall provide the Navajo Nation, pursuant to an executed non-
disclosure agreement, data and other information regarding NGS costs and operations
necessary to help the Navajo Nation decide whether to exercise the Navajo Nation
Purchase Option or Navajo Nation Right of First Refusal Option. Individual
Participants and the United States are not required to provide proprietary data and
other information to the Navajo Nation that they would otherwise not share with the

other Participants.

XII. COMPLIANCE WITH AND ADDITIONAL AMENDMENTS TO THE

LEASE; FUTURE COOPERATION TO RESOLVE ISSUES
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A Exeeptas specitically maditied by this Amendment. alb ol'the terms and conditions ol the
Fease shall remain in full Torce and clfect. In the event of any conllict hetween the
terms ol the Lease and the terms of this Amendment. the terms of this Amendment shall
govern and control. The provisions of this Section XI1 shall survive the expiration or
termination of the Lease and 323 Grants.,

13. Without limiting the loregoing, the provisions in Scction 16 ol the Lease uddrcs;ﬂing
"Operation of Navajo Generating Station” shall remain ctiective through the date the
removal ol the improvements and restoration of the Reservation Lands as set forth in

Section X1V (Removal of Iimprovements: Restoration) is completed.

Section 10 of the Lease is amended to delete subsections (a), (b) and {(c¢) such that

.
Seetion 10 of the Lease shall now read as follows:
The Lessees shall comply with all air pollution laws and regulations under federal or
state lenws now or heredfter in force.

D. Scction 18 of the Lease is deleted in its entirety and replaced with the following

language:

Employment at the Nuvajo Generating Station will be based on qualifications
without regard to race, color, creed, religion, national origin, disability, sex, or uge,
except that to the extent ullowed by luw preference will be given to qualified Navajos.
Navajo Generating Station also will give preference to qualified Navajos in
selection for uapprenticeship program openings (o the extent allowed by law. The
Parties recognize that in certain circumstances the need for critical or specialized
skills at the Navajo Generating Station will require selecting the most qualified person
whether or not they are Navajo. In the event that federal law prohibits Lessees from

providing employment preference based on tribal affiliation, Lessees will follow Indian
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preferenee, oy Jdeserthed iy agreemeit.
Section 28 uf the Lease is amended 1o delete subsections ¢a) amd (b) such that
Section 28 ot the Lease shall now read as tollows:
Ihe Lessees shadl comply with all water pollution control laws and regulations under
foderal, state or county jurisdiction, now or hereafter in foree.
Section 36 ol'the Lease is deleted in its entirety,
lhe Parlics agree W use commercially reasonable ciforts o resolve issues that arise
during the Term. including, but not limited to. the use of Voluntary Compliance
Agreements.
The fast sentence of Section 12(¢) of the Lease is amended to read as follows:
Lessees agree to build such dikes und ditches 1o muaintuin the ush within the sh
Disposal Area und Lessees shall cover to u thickness of twelve (12) inches, unless federal
requirements mandate a greater degree of thickness, of earth any areas containing
st and seed such earth cover in order to prevent wind und water erosion.
Exhibit 9, List of Permanent Structures, to the Indenture of Lease is amended to add the
following at the ending of the existing list of structures:
Luke Pump Station und two 30-inch waler delivery pipes benveen the Lake Pump Station
and the Metering Pit located ut the Plant Site.

XHI. ASSIGNMENTS
The Parties hereby amend the provisions of Section [3 of the Lease to add the
[ollowing to the existing circumstances in which each Lessee may transfer or assign
its rights and interests in the Lease without need for consent of the Navajo Nation or the
Secretary at any time:
1. to the Navajo Nation, its enterprises and authorities; or
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. to an Attiliate,

Except as provided in Scction 13 of the Lease, as wuended by this Amendment, all

other assienments shall be subject 1o the prior written consent ol the Navajo Nation,

which consent shall not be unreasonably withheld or delayed, prior o approval by

he Sceretary.  The Navajo Nation shall not charge any [ee lor reviewing a

requested assignment exeept for routine administrative processing fees.

Within thirty (30) days of any assignnent permitted without Navajo Nation consent in

the lease. as amended by this Amendment, the assignor Lessee will provide the

Navajo Nation with written notice indicating the partics to the assignment, date ol

assignment and refationship between the assignor and assignee.

XIV. REMOVAL OF IMPROVEMENTS; RESTORATION

Upon the provision of a Notice of Lease Termination by the Lessees, or other

lcpninzxtion or expiration of the Lease, the removal glId restoration of the Leased Lands

shall be in accordance with the provisions of Section 12 of the Lease, provided that

removal and restoration shall be [imited to those actions required by Section 12 of the

L.case and the applicable laws and regulations of the United States in force at the time

of decommissioning of the Navajo Project.

13. ‘The Navajo Nation acknowledges and agrees that the removal of improvements and
restoration of the 323 Grants premises shall be completed in accordance with and
limited to those actions required by the 323 Grants and the applicable laws and

regulations of the United States, provided such removal and restoration activities shall be

completed no later than December 23, 2045, subject to Sections XIV(D) and (E) below. -

If the removal of improvements and restoration of Leased Lands and the 323 Grants

0

premises extends beyond the expiration of the Term of the Lease, Lessees shall have
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until December 23, 20465 o complete removal ol improvements and restoration ol the
[cased Lands and 323 Grants premises. In consideration of the Toregoing, Lessees shall
continue o pay the Lease Payments. Local Community Involvement Payments and
Scholarship Payments until the carlier ot (1) the date of completion ol” removal of
improvements and restoration ot the feased Lands and 323 Grants prenvises. or (2)
December 23, 20-H

D. If Lessees determine that they cannot complete removal and restoration on the lLcased
[ands and 323 Grants by December 23, 2043, Lessees and the Navajo Nation shall
commence good faith negotiations for compensation. 1o be paid to the Navajo Nation
lor prospective periods of occupation, use or burden of the Leased Lands and 323
(irants.

5. Lessees shall provide written notice to the Navajo Nation at lcast cighteen (18)
months prior to the planned start of removal of any transmission facilities (the

"Transmission Facility Removal Notice").

1. Within thirty (30) days of receipt of a Transmission Facility Removal
Notice, the Navajo Nation may request in writing that Lessees provide the
Navajo Nation, at Lessees' sole cost and expense, a Phase I Environmental Site
Assessment (the "Phase [ ESA") of the affected 323 Grant(s) consistent with
ASTM E1527 and U.S. Environmental Protection Agency’s All Appropriate
Inquiry rule.

Lessees shall provide the Phase I ESA to the Navajo Nation within six (6)

|29

months of the Navajo Nation's request to provide a Phase [ ESA.

Within six (6) months of the delivery of the Phase [ ESA to the Navajo

(U]

Nation, the Navajo Nation shall provide written notice to Lessees that
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Lessees (a) should proceed with removal and restoration of the transmission

Beilities associated with the 323 Grani(s), or (b) should instead  transfer
ownership  to the Navajo Nation ol all or any  specifically  identified
impmvumcnts then existing on the right of way associated with the 323 Grants,
In the event no notice is given, the Navajo Nation shall be deemed 1o have
notitied Lessees to proceed with removal of the transmission  facilitics and
restoration ot the property with the 323 Grant(s).

3 If the Navajo Nation provides, or is deemed to have provided, notice to
[ essees that removal of the transmission improvements and restoration of the
associated 323 Grants is required, Lessees shall complete removal and restoration

as set forth in this Scction XIV_ (Removal of Improvements; Restoration).

I [f Lessees are required to conduct post-closure monitoring or similar activities on the
Reservation Lands, the Navajo Nation shall provide access to Lessees and their
contractors for such activities at no cost to Lessees and their contractors except for

nominal administrative processing fces.

The provisions of this Section shall survive the expiration or termination of the Lease

G.
and 323 Grants.
XV. CONSENT TO GRANTS OF RIGHT-OF-WAY AND EASEMENT
AL ‘The Navajo Nation hereby provides its consent to the issuance or extension by the

Secretary of all 323 Grants required by the Navajo Project and associated facilities,

including the transmission system, listed on Exhibits [ and 2 attached hereto, through

December 22, 2044 and as provided in Section XIV (Removal of Improvements:

Restoration). The Navajo Nation hereby consents to the inclusion of the following

language in all 323 Grants required by the Navajo Project and associated facilities,
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eluding the transmission systent in substantiully the form stated below;

YL facilities,  sructures,  SprOveents,  cquipmnei cndd property tother than
nonremovable  huildings) of whatever kind and nature cosstructed, placed  or affixed
by the grantees of the 323 Grants on the sranted lands pursuant (o rights acquired by
the erant of rights-of-way, expressty incliding but not being limited (o the Navajo
CGenerating Station, dll facilities and structures used therewith and related tereto. all
rail - transportation  fucilities, (ransniission Sacilities  and  the related  ywitchvards
therefor thereinafter called "removable property”), as against the United Slates, the
Secretary, the Nuvajo  Nation and  dll other parties and persons whomsoever
tineliding without limitation any parly acquiring any interest in the granted lands or
anv  interest inor lien, cluim or encumbrance against anv of such fucilities,
structures, improvements, equipment and property of whatever kind and nature), shall

he deemed to be and remain personal property of the grantees of the 323 Grunts, not

affixed 1o the realty, and. subject to Section XIV(E) of the Leuse Amendment No. [
removable by the grantees of the 323 Grant at uny time prior o or within twenty-four
(24) months after expiration or earlier termination Jfor any reason of the $323 grant.

Subject to Section XIV(B) of the Lease Amendment No. 1, the grantees of the 323

Grunts may reiove, ut or prior to swenty-four (24) months following the expiration or
carlier termination of the §323 grant, all removable property except as sel Jorth in the
Lease und any amendments to the Lease.”

The Navajo Nation agrees to cooperate with Lessees to complete all necessary federal
and stafe environmental reviews and obtain all necessary regulatory approvals, and
shall support Lessees and the Navajo Project in any National Environmental Policy

Act or other similar impact analysis with the Department of Interior, other federal or state
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seencies or e Navajo Nation. I no cvent shall the Navajo Nation ake a position with

ihe Department of Interior or other ageney it is adverse o Lessees with respect o

the approval of this Amendment or the issuance of the listed 323 Grants. The

foregoing is not intended o preciude the Navajo Nation or any person {rom
participating in or commenting on any necessary environmental reviews.

it is the Parties' intention that the Navajo Project and the Four Corners Project have

all 323 Grants necessary to operate in the cvent one of the plants ceases operation.

e Partics acknowledge and consent to the required transfers of then- existing

transmission 323 Grants.

0. ‘The Navajo Nation acknowledges and agrees that the users of the Moenkopi
Switchyard shall continue to own and operate those asscts for the benefit of cither or
both the Navajo Southern Transmission System and the Moenkopi — Eldorado
Transmission Line even if there is a partial decommissioning of cither transmission
system or if there is a need to transfer the facilities between such users.

3 ‘The Navajo Nation hereby consents to the inclusion of terms in the new or renewed 323
Grants required by either the Four Corners Project or the Navajo Project that will provide
a right to transfer 323 Grants or facilities listed in Section XV(E)(1) and XV(E)(2) below
between the Participants and the participants in the Four Corners Project ("Four Corners
Participants”) without further approval by either the Secretary or the Navajo Nation in the
following instances:

I. In the event the Four Corners Project permanently ceases to operate and the
Navajo Project continues to operate, the Navajo Nation agrees that the Four
Corners Participants may transfer to the Participants all of the facilities in the

Moenkopi Switchyard and the portion of the 500 kV Eldorado transmission line
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west lrom the Moenkopi Switchyard 1o the western boundiry ol the Navajo

Nation (the  "Mocenhopi-Eldorado Pransmission  Line”), notwithstanding  any

provision otherwise in Amendment and Supplement No. 2 and Amendment and
Supplement No. 3 to Supplemental and Additional Indenture ot Lease between

the Navajo Nation and the Four Corners Participants (the "lFour Comers [ease

Amendiment”). Upon transler of the Moenkopi Switchyard and - Moenkopi-

Fldorado Transmission Line lacilities, as provided in this Section, the Lease

Payment will be adjusted upward by an amount equal 10 $1.600.00 per ucre

escalated according to Section VIH(C) (Payment Lscalation) multiplied by the
aumber of acres included in the 323 Grants for the Moenkopi Switchyard and
the Moenkopi-Eldorado Transmission Line sct forth in Exhibit 2 attached hereto.
2 In the event the Navajo Project permanently ceases to operate and the lour
Corners Project continues to operate, the Participants in the Navajo Project,
upon agreement by the Four Corners Participants to grant access to the Navajo
Nation to such 323 Grants and facilities on the 323 Grant according to
applicable FERC rules then in effect, may transfer the 323 Grant and facilities
for the Navajo Southern Transmission System from one mile east of the
Moenkopi Switchyard to the southern border of the Navajo Nation to the Four
Corners Participants. The 323 Grant shall expire on July 6, 2041 or upon
the Four Commers Project permanently ceasing operations, whichever occurs
carlier. The 323 Grant for this portion of the line will include a condition that
any transfer of the 323 Grant to the Four Corners Participants will include an

annual payment of $1600 per acre escalated according to Section VIII (Payment

Escalation) multiplied by the number of acres included in the 323 Grants for
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the Navijo  Southern  {ransmission System from one mile cast of the
Mocnkopi Switchyard to the southern border of the Navajo Nation.

Upon expiration of the 323 Grants translerred between the Four Corners

-

Participants and the Participants pursuant to Scetions XV(1E)(1) and XV(EX2)

above. the removal of improvenients or transter of [acilitics located within
he 323 Grants shall occur in conformity with the applicable lease, as
amended. for the last operating plant (either NGS or Four Corners Project) and
the then-applicable 323 Grant.
+. In consideration for the Navajo Nation's consent to the terms and conditions of
this Section XV, the Navajo Nation shall have the right, subject to applicable
FERC rules then in effect, to access the lines and switchyard(s) located on
any 323 Grant that is transferred as a result of this Section, and which are
associated with the Navajo Project for the purpose of transmitting clectricity
senerated from projects sited on Navajo Nation lands or projects in which the
Navajo Nation has an ownership interest.
XVI. LOCAL COMMUNITY INVOLVEMENT
A. Upon the execution of this Amendment by the Non-U.S. Participants, a fund (the
"Chapter Fund") shall be created and administered by Lessees for the benefit of the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>